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PROCEEDINGS 



Oregon Bar Association 



EIGHTH ANNUAL MEETING 



Portland, Oregon, November 15 and 16, 18' 



Portland, Oregon, Nov. 15th, 1898. 

The eighth annual session of the Oregon Bar Asso- 
ciation convened at 10 o'clock A. M., with the presi- 
dent, Hon. Stephen A. Lowell, in the chair. 

After roll call, on motion, the secretary was instruct- 
ed to revise the roll by dropping the names of all who 
arc not now members. 

On motion, the reading of the minutes of the last 
session was dispensed with. Mr, A. L. Veazie was re- 
quested by vote to report the proceedings of this meet- 
ing. 

The third order of business was passed for the time 
being and reports of standing committees were de- 
ferred to the afternoon session tomorrow. 

On motion, the special committee, consisting of 
Messrs. Zera Snow, C. A. Dolph and L. B. Cox, ap- 
pointed to report a bill relative to probate procedure, 
descent and distribution and the administration of part- 
nership estates was continued with full discretionary 
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power to draft a bill and either report the same to the 
committee on legislation or cause its introduction and 
promote its passage by the legislature; this action be- 
ing taken in view of the statement by Mr. Snow that 
no bill has yet been presented on account of there hav- 
ing been no session of the legislature, excepting the 
special term, since the last meeting of the Bar Asso- 
ciation. 

The order of special addresses was passed for the 
time being, and under miscellaneous business the re- 
port of Mr. Charles J. Schnabel, treasurer, for the year 
ending November 14th, 1898, was read, showing: Total 
receipts, $636.55; total disbursements, $347.37; bal- 
ance, $289.18. (Appendix G.) 

The report of the treasurer not showing fully the 
purposes for which expenditures were made, the secre- 
tary informed the association that the executive com- 
mittee has acted under a standing rule that no moneys 
shall be paid out except by warrant drawn by the secre- 
tary upon the order of the executive committee, which 
examines all bills. 

On motion, the report was referred to a committee 
named by the president, consisting of Messrs. L. B. 
Cox, S. B. Huston and L. A. McNary, to report upon 
its correctness, and to recommend rules to cover the 
method of auditing and keeping account of bills paid. 

The committee on applications for membership, 
through Judge Robert Eakin, reported favorably on 
the applications of Messrs. J. Thorburn Ross, W. L. 
Brewster, M. A. Butler, Samuel L. White, J. M. Car- 
roll, L. B. Reeder, G. W. Rea and Ralph Bisbee, and 
reported that Mr. J. W. Morrow, whose application 



had been presented, was found ineli^ilile under Article 
IV. of the by-laws, not' having been admitted to the 
Supreme Court until October. 1898. Report adopted, 
and by vote of the session the secretary cast the ballot 
for the admission of the gentlemen recommended by 
the committee, who were thereupon declared elected to 
nitmbership. 

The association, by unanimous vote, tendered its 
privileges to Mr. Morrow and others in like situation 
who are debarred from becoming members because of 
having been admitted dtiring the last year. 

The order of special addresses was set for 2 P. M., 
and the president and secretary were requested to pre- 
pare a programme for the addresses to be heard during 
the session, and have it ready for presentation at 2 
o'clock. 

On motion of Mr. Wood, the courtesies of the as- 
sociation were extended to all members of the medical 
profession, and they were invited to attend and partici- 
pate in discussion of the subject of medical evidence 
and expert testimony. 

It was voted i)y the association to make the ad- 
dress of Mr. C. E. S. Wood the special order for 7:30 
tonight. 

A recess was taken until 2 o'clock. 
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Afternoon Session. 

Convened at 2 o'clock P, M. by the president. The 
chairman reported order of business as hereinafter car- 
ried out. 

Under miscellaneous business the application of Mr. 
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C. H. Bauer for membership was referred to the mem 
bership committee. 

The association then listened to an address by Mr. 
Thomas N. Strong, advocating the maintenance of the 
present jury system (Appendix A), and to an address 
by Mr. Rufus Mallory in favor of its abohtion. (We 
have been unable to get a copy of Mr. Mallory's ad- 
dress for publication.) 

The addresses were ordered placed on file, and ar 
general discusion of the subject presented then ensued, 
occupying the remainder of the afternoon session. 

A recess was then taken until 7:30 P. M. 



Evening Session. 

Met at 8 o'clock P. M.. the president in the chair. 
The committing reporting favorably upon his applica- 
tion. Mr. C. H. Bauer was elected to membership. 

Mr. C. E. S. Wood delivered an address on the 
subject of medical evidence and expert testimony (Ap- 
pendix B), after which the subject presented was taken 
up for general discussion, in which members of the 
medical profession present joined. 

Adjourne<l to 10 .\. M. tomorrow. 



SECOND DAY. 

Portland. Oregon, Nov. 16, i8g8. 

Called to order by tlie president at 10:15. 

Judge .Alfred F, Sears read a paper on the subject 
of the desirability of a revision of the constitution of 
the United States. (.Kppendi.\ C.) 




Judge H. H. Northup read an address on Daniel 
Webst«r as an orator, a lawyer and a statesman. (Ap- 
pendix J.) 

A recess was then taken until 2 o'clock. 



Afternoon Session. 

The afternoon session was called to order at 2:1- 
the president. 

In the absence of the secretary, Mr. A. L. Veazie 
was appointed secretary pro tempore. 

The order of reports of standing committees, de- 
ferred to this time, was then taken up and the report 
o? the executive committee was read and ordered placed 
on file, (Appendix E.) 

The report of the committee on jurisprudence and 
statutory reform was read and, on motion, received and 
fi.ed. (Appendix F.) 

The report of the committee on judicial administra- 
tion and remedial proceeding was passed. 

The committee on legal education and admission to 
the bar presented no report. 

The report of the committee on grievances was pre- 
sented by Mr. Thomas G. Greene, who asked leave to 
formulate the report for the signatures of the com- 
mittee, which was granted, and it was ordered that the 
same be received and filed. (Report did not come into 
the possession of the secretary and cannot bepublished.) 

In connection with the last report an advertising^ 
letter circulated by a member of the association was 
read, and it was voted that he be brought before the 
bar of this a.ssociation for proper proceedings of disci- 
pline. 
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An oral report on behalf of the committee on legis- 
lation was submitted by Mr. S. B. Huston. 

The special commitee appointed to audit the treas- 
urer's accounts submitted its report, which was received 
and filed. (Appendix H.) 

' The report of the committee on jurisprudence and 
statutory reform was then taken up, and after amend- 
ment by including in the first paragraph thereof the 
recommendation that the bill prepared by Mr. Cox 
covering the subject of physical examination of parties 
be included, it was voted to refer the' matters covered 
by the report to the committee on legislation, with in- 
structions to prepare bills in conformity with the re- 
port and submit the same to the legislature for enact- 

Moved by Mr. Cox to amend the constitution, Arti- 
cle VII., subdivisions 2 and 3, by abolishing the com- 
mittees on jurisprudence and statutory reform and on 
judicial administration and remedial procedure, and cre- 
ate in lieu thereof the committee on jurisprudence, to 
consist of five members. Seconded and carried unani- 
mously. 

Moved by Mr. Cox that Articles VII. and VIII. of 
the by-laws be consolidated to define the duties and 
powers of the committee on jurisprudence just created. 
Seconded and carried unanimously. 

Moved by Mr, Thomas X. Strong that Article VI. 
of the constitution be amended by changing the word 
"seven" in the second Hne thereof, specifying the num- 
ber of vice-presidents, to "nine." Seconded and car- 
ried. 

Mr. Hailey called for the readhig of the paragraph 




of the report of the committee on jurisprudence and 
statutory reform, referring to the enlargement of the 
Tiber of judges in the Supreme Court. The same 
was read and a discussion thereof ensued. Moved by 
Judge Northup thai the recommendation be amended 
by adding that if the report of the special committee 
provided for therein be adverse to the legality of such 
an amendment to the constitution as suggested that 
the special committee report a bill for the creation of a 
commission to relieve the Supreme Court, and that the 
support of the association be pledged to its passage. 
Seconded and carried. 

The committee on membership reported favorably 
upon the application of Mr. A. F. Flegel, and he was 
elected a member of the association. 

The association then proceeded to the election of 
officers, resulting in the choice of the following: 

President— Mr. W. W. Cotton. 

Vice-Presidents — First Judicial District. A. S. 
Hammond; Second Judicial District, J. W. HamiltDn; 
Third Judicial District, George H. Burnett; Fourth Ju- 
dicial District. L. R. Webster; Fifth Judicial District, 
Frank J. Taylor; Sixth Judicial District, T. G. Hailey; 
Seventh Judicial District, C. J. Bright; Eighth Judicial 
District, J. M. Carroll; Ninth Jufhcial District, M. D. 
Clifford. 

Secretary^ Sanderson Reed. 

Treasurer- — ^C. J. Schnabel. 

Executive Committee — L. B. Cox, II. H. Northup, 
E. O. Potter, S. B. Huston, R. S. Bean, John B. Cle- 
land. 

Moved by Mr. Cox that the president be allowed 
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ten days in which to file with the secretary the appoint- 
ment of the various standing and special committees. 
Seconded and carried. 

Moved by Judge MaHory that the president appoint 
the special committee provided for by resolution in- 
cluded in the report of the committee on jurisprudence 
and statutory reform to examine into the constitution- 
ality of an act to increase the number of judges of the 
Supreme Court. Seconded and carried. 

Moveci by Judge Xorthup that the said committee 
be increased by the addition of the president of the as- 
sociation, who is to act as chairman. Seconded, and, 
the motion being put by Judge Northup, was declared 
iltily carried. 

Moved and seconde<l that it be left to the discretion 
of the retiring president whether or not he deliver his 
address this evening. Carried. (Appendix D.) 

Moved by Judge Bean that Article II. of the by- 
laws be amended by placing the address of the retiring 
president in the third place on the order of business and 
renumbering the succeeding sections of the article ac- 
cordingly. Seconded and carried unanimously. 

On motion, a recess was taken until 8 o'clock P. M, 



Evening: Session. 

Met pursuant to adjournment at 8 P. M., President 
Cotton in the chair. 

Mr. Will H. Thompson, of Seattle, delivered an ad- 
dress on "Forensic Emotionalism." (The secretary was 
nnable to get this address for pubhcation.) 



The meeting thereupon adjoiinietl until Thursday, 
December 22, i8g8, at 7:30 o'clock, at the U. S. court- 
room. 



Portland, Oregon. Dec. 22, 1898. 

An adjourned meeting of the Oregon Bar Associa- 
tion was held Dt the United States court-room on 
Thursday, December 22nd. 1898, at 7:30 o'clock P. M., 
Mr. W. W. Cotton presiding. 

The executive committee having directed the secre- 
tary to notify Judge Lowell, the retiring president, that 
the association would be glad to bear his retiring; ad- 
dress, which was omitted at the November meeting be- 
cause of confusion of work. Mr. Cotton announced that 
that would be the first in the order of business. Judge 
Lowell thereupon read his address, whicli was ordered 
filed. (Appendix D.) 

Mr. Wood moved that a vote of thanks be tendered 
to Judge Lowell, winch was considered to be out of 
order, and the motion was withdrawn. Mr. Wood 
thereupon announced that he bad not called together 
the committee on jurisprudence, of which he is chair- 
man, ami had only the day before realized the fact that 
there would be a report necessary and had hurriedly 
prepared a report, which he thereupon read. (Report 
not in possession of secretary.) 

It was thereupon moved that the report be filed. 

Mr. Cotton called Judge Webster to the chair, and 
called attention to the fact that at the meetings of the 
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association heretofore it had become a habit to give the 
approval of the association to almost any bill that was 
to be presented to the legislature; and to refer it to 
the legislative committee; that a point had been 
reached where it had become a serious matter to the 
association to know what the future with regard to 
legislative matters might be, and he thereupon moved 
' that the motion to tile be amended by referring these 
reports to the committee, with power to take the mat- 
ter up as directed at the annual meeting and present 
bills to the legislature. 

Discussion as to the advisability of undertaking leg- 
islative work was had generally by the members present 
2nd, on motion being put, it was lost by an unanimous 
vote. 

Attention was called to the fact that the association 
had in previous years recommended bills to cover cer- 
tain subjects, and had adopted reports of committees in 
which certain bills were incorporated. It was urged 
that the association was in duty bound to continue to 
claim such bills as its own. 

The report of the special committee to examine the 
question of the constitutionality of the statute increas- 
ing the number of supreme justices was read by Mr. 
Fenton. (Appendix I.) 

Thereupon, it was moved and seconded that the re- 
port be received and placed on file, and that the com- 
mittee which had the matter in charge be instructed to 
prepare a bill and present it to the legislature for its 
action. Mr. Fenton carefully explained the subjects, 
and the reasons in support of the views taken by the 
cummitt'ee, and other members took part in the discus- 
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sion. Judge Webster /loubteii the constitutionality of 
a statute to the effect named in consideration of the 
language of the constitution. The motion, on being 
put to the meeting, was duly carried. The president 
then stated that, as the meeting of November 15th had 
placed certain subjects in the hands of the committee 
of jurisprudence for attention, and as a report made by 
Mr. Wood on behalf of that committee, above referred 
to, was not accepted at this meeting, there might be 
some uncertainty as to what the (hities of the legislative 
committee would now be. Judge Webster thereupon 
moved that the committee on jurisprudence be not re- 
quired to present to the legislature any legislation what- 
ever, excepting the bill presented by the committee 
which had just made its report (special committee on 
V increasing the Supreme Court) and the bills approved 
and found in the report of the proceedings for 1897, 
and also the bill proposed by Mr, Cox in regard to per- 
sonal injuries, which motion was duly seconded. After 
some discussion, Judge Cleland moved to amend by 
striking out of this motion all of the bills proposed and 
approved in 189", and that the committee or the asso- 
ciation only press those proposed in i8g8, the one by 
Mr. Cox for personal examination, and that proposed 
for increasing the number of justices of the Supreme 
Court, and that hereafter the association refrain from 
legislation, which amendment- was duly ..econded. The 
amendment was thereupon put to the meeting and duly 
carried, and thereupon the original motion as amended 
v/as put and carried. 

Judge Lowell, of Pendleton, thereupon moved that 
the executive committee be instructed to prepare and 
arrange for an annual dinner to be had at the next 
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meeting of the bar association, which motion was duly 
seconded, and on being put to the meeting was carried 
With a2plause. 

The meeting thereupon adjourned. 

SANDERSON REED, 

Secretary. 
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APPENDIX. 



V THOS. N. STRONG. 



Mr. Chairman— GentlemeD of tbe Bar AsaocUtlon: 

It would be Idle to expect In iheae modern days when every- 
thing la put to the test of public dlscueeion and criticism that 
cKlstlnje Jury systems should escape the same ordeal. At the 
American Bar Association, at its annual meuting held tills year 
at Saratoga, and at other meetings of our profession, the pies- 
ect System of Jury trials has Itself been put on trial. It is an 
easy thing to find defects In any human Institution, and It would 
be easy to And defects In our present system of Jury trial, which, 
are due primarily to defects In human nature Itself and not to 
the system. It would be easy also to enumerate large numbers 
of cases in which trial by Jury has resulted In Injustice, and 
many such proceedings where jury trials have been mere trav- 
esties of Jusik-e. When any Intelligent person considers the dif- 
ficulty of determining the rights aud wrongs of the thousands of 
controversies that arise in our law courts, It would be Impossible 
t<. conceive of any system that could in the hands of Imperfect 
men do absolute Justice. Admitting, then, frankly at the be- 
ginning, that any system adopted for the purpose of settling the 
disputes of men must partake of and be tainted in some degree 
by the defects and ivepkneases of men. we are brought lo the 
discussion of tlie qucarlon as to whether or not the Jury system 
If. in Its eniirct.v. the best practical system that could bo adopt- 
ed; and. If there l>e any good reason for abolishing trial by Jury, 
what other system could lake its place! Rememberiog that trial 
by Jury is an institution peculiar to the moat civilized and pro- 
gressive peoples of the world; tlint It is the growth of ages, 
iuid is so woven into the warp and woof of our EuBlish civlllaa- 
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tloR that it bss become almost a part of It. and that wherever 
that clrillsation tias gone this BFBtem of trial has gone with It, 
tbe natural presnmptlon at the ontset must be Id Ita favor. 

It most also be remembered that thia sfstem Is not the 
growth of a da?. For many j^ars tbe mere tool of capable and 
oft times unscFupnlous jadges. the Jar; has gradoally achieved 
Independence, and has ai last. In the decision of matters of fact. 
bMX>me almost independent of Judicial Influence and control. In 
tte last flDaljsIs the layman decides the caase of tbe layman, 
and jndK^s and advocates are but bis assiatants. Let ns con- 
sider, in a somewhat cnrsory way, some of the objections made 
to Juries. A very curious argumpnt that one often hears is that 
iu criminal matters a Jury is too sympathetic, and bat little In- 
clined to do Justice upon tbe prisoner at the bar. and it is said 
that tbe lynching that disgrace the records of many of oor 
states occur for the reason that the Juiies of those stales have 
failed to do their dnty. and that therefore tbe commuaiiy as a 
whole must rectify matters by mob violence. In other words, 
the argument resolves itself into the proposition that a Jnr? of 
from 50 to 10.000 cliizeDS can be more Just and capable than a 
selected Jury of twelve. If a community as a whole sitting aa 
a mob or lynch court, without any safe method of legal pro- 
cedure or deliberation, and without the examination of witnesses 
or the assisiance of learned and experienced counsel and Judges, 
can pass ui>on tbe guilt or Innocence of a prisoner at a public 
mass meeting, why cannot twelve selected men, drawn by law 
from that same community. In the quiet and well ordered prog- 
Tess of a trial do much more satisfactory and certain work. And 
what reason is there to suspect that a Jury of twelve men, ao 
drawn, will be more sympathetic than the mass? Another very 
common argument in tbe community Justifying lynch law as 
s^alnst trial by Jury is the laws delay, and this is often with- 
out any nice discrimination laid to the charge of the Jury system. 
Now, what portion of this delay, or. in fact, any delay in 
civil or criminal causes, is the Jury or the Jury system responsi- 
ble for? Not a lawyer before me can, I think, cite a single case 
in which, after the Jury bad been impaneled untH It has been 
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endure, ihe Jury la kept at work. In most cases it is called in 
■nlnj! and renders its decision in the evening, but be the 
trial long or atiort, th<^ Jury does not rest or delay until its work 
Ib done. The delays iu criniiDRl mnlters, as well as In civil, are 
due- (o dilatory pleadings liefiire the judges in advance of tbe 
trials, aiid lo motions for uew trials, appeals, etc.. afterward, 
Tliese proeeedtngs are Invarlalily with the trial and appellate 
Judfies. and never with tbe jurj-. Ordliiarll.v, the Jury and tlie 
]nry system are In no wise responsihle for an hour of delay, 
and it the Judge himself beard the evidence and decided the 
cose lie could not hear or decide II more expeditiously than the 
jury does. In fact, the common experience of the liar In cItII 
as well as criminal practlt* fully conarms tbe statement of Mr. 
Jdseph H. Choate, made Iu an address before the Amevlcan Bar 
Association at its lattt annual niei-tlng, held this year at Sara- 
toga, (hat "There is nothing in the whole realm of litigation so 
short, sharp and decisive as the ordinary jury trial." • • "As 
compared with the abominable system of references, which Is 
the practical substitule for it, a trial by Jury Is like tlie light- 
ning's flash." Who of our pr^ifesslon In active practice has not 
waited wearily thiikngli niontliB and years for the decision of 
equity causes that have been submitted to tlie jndges, and who 
has not regretted at periods In his professional career that the 
low did not permit of locking up Judges without any food or 
drink except water until they could come fo an agreement wlili 
themselves and render judgment In some little cause that needed 
to be ended and done with? 

An equity cause is almost Invariably longer delayed and 
drawn out than a law case, and even as I speak T have In mind 
a little eiiully suit involving real estate ot the value of about 
S:i50.00 that was solemnly tried before a judge In this state by 
two learned counsel nearly a year and a half ago. Written 
briefs were promptly furnished. Although the trial Itself took 
less than two hours, (hat unfortunate little cause has not been 
decided to this day, nud the judge Is still at large. 
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Judging; rtom the oomplalnts of unforfuiintp clients, equity 
case« are realm ukUiIc" for mticli of tlie "1101)1' ileferretl that 
maketta the hem-t sli^k." Juries Honietlmes rtlsjiiii'i'e. auii a nt'W 
trial JB npfesBary, but tlilB in I'liiuparatlri^lj' a I'aiv oi'curreucc, 
uuil Is liut a small ractor lu c-oni-t tlelavx. 

One of the mo'jt serli)Ui< i-hariji^s agalust Jury trials la tlie 
iiEPertalntj' of Ihclr operation. It Is Bald that even Omiiisclence 
is at fault in foreensllng tlie verdict of a trial Jury. Iiui after 
all tlio aHcenaliiment of tlie truth eaouot be au exact scleiii'e. 
At the best only reasonable certainty can be requlreil. Take, 
for InBlance. a celebrated criminal Irlal that has atlracteil the 
atteutloo of every Intelligent person upon our Pacific Coast, aud 
WP can safely say that unless some np«- facts are develoiied be- 
yond what we all know, or that the Jiirj- who tried the case 
knew, uo living man cau tell, or will ever absolutely know before 
the resurieition morn nliethei or uol Diiraut whonasBentemeil 
and buDK for murder In Saa (rniiclsc i nas a guilts or a guilt 
less man We cannot Quistlon the Justice of the \erdkt or of 
his aenteute The Jury did nell upon the eildeme liefire il to 
(onvlct and the Ljurt did well to sentence and lo eiCiuie and 
the eflTect upon Ihe (.omiuunlt^ Is beueSclnl but still the d mlit 
lemaina and must nmaln and what Is tiue of this inae la true 
of many others \Ian\ years ag before this (ourt In whose 
courtroom we now stand a Jndiilal tragirty nas enacted that 
ruined the life and reputation it a reputable man and blanted 
and destroied the happiness of his family and at this dav niHii 
who knew of the circumetances ha\e llitiL doiibt of the Inno 
cence if the prisoner then conilcted Older meu of the bar nlll 
remember tht case I allude to and the distinguished gentieman 
who will read the other paper upon juri trials hpf irt 1 ju will 
remember It very clearly for hi \(a« one who stro\e 1 hr a 1 1 
eameatlj tj torrdt the wmnt 

In ever\ oiirt film ■st In tl e I nited '^t it. - and lu F uglan I 
where large numbers of criminal)) have been tiiid su<^h tragedies 
have been enacted and such doubts still exist. It Is inseparable 
from any aysteni of trial that humanity can devise, AH that 
the comniunlty has any right to ask of any system, or of any 
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cisWf Id its aclloD nod tbat It hIidII i 

aDcl tbe lilghest lutelllgeHop nud skill to avoid Bucti unfui'tunate 

accldenlH. It fannot ask for absolnle certainty In legal affairs. 

and even If It asked, (.iitild not obtain It by any Bystem that t 

can devise. 

Lamentable aa It would be that an Innocent man should Bnf- 
fer for the j^llty, or that In civil cauBeB liijiiallce should be 
done, this must In onr courts, ae In all other walks "f life, etime- 
tlmes happen, and any syalem that should seek (o absolutely 
ellmluHle the risk of error from human affairs, would be too 
lefined mid InefTei-tlve for human nse. It Is well, therefore, that 
great care should he taken to avoid error and to convict only 
thegullty, andevenif JurleBliicrlmlnal ciiuxes Bhould lean to the 
side of raerey this would he much less disastrous than that lliey 
Bbould leau to the side of undue severity. It la a mistake, how- 
D Iwlleve that in any of uur well ordered communities any 
jury dellbi'nitely renders nn absurd verdict, or one that does 
Injustice or permits a criminal to escape conviction. It is not 
e for pi'oHecullng nltomeyB, or other offl- 
eers charged with tlie prosecution of prisoners, through Ignor- 
ance, Inefftcleucy or corrupt design, to make failures, and. In 
many cases, moat ridli-idons fnilures. of the criminal trials in 
their charge; and It Is far from an uncommon case for a help- 
less judge and a helpless jnry to l>e compelled, from want of 
evidence, to acquit n man whom they believe to he guilty. The 
fanit In such cases Is not with the Jury, hut lies directly at the 
statement often made upon the streets that jniles would not 
door of the prosecullng officers. Doubtless you have heard the 
ronvict for this crime or for that. In times past It was common 
street gossip that Jnrles wonid not convict persons charged with 
the crime of gnmMIng in our Western states, and yet whenever 
the matter has been put to the proof, and an honest prosecution 
has been had of persons charged with this offense, but little 
rilfflculty has been had in securing n conviction. 

In almoHt every case where a failure of Justice Is laid to the 
charge of a Jury, or the jury system, you will find on careful 
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examination that the trouble was In poor legal work, or Id In- 
efficient or corrupt prosecution. Tbere Is not a crime upon our 
statute books that any ordinary Jury of Multnomah county, Ore- 
gon, or any ordinary Jury of any law abiding comiuunlt.r In the 
United Stales, will not convict (or If a proper cane Is made and 
laid before tliem; and before coiidcmnlue a jury In any partic- 
ular case we ought to know how the cause was tried before It. 
and then wc could more lntelliK<>ntl.v fix ihe reBponslbllUy. 

It is souii*tinies cont«>udeil that Juries miiy Ih" <-orrui>t(Mi, liut 
there Is no ground whatever Cor this accusation, and it Is a 
irlbute to our Jury system that corrupt politicians seek to con- 
irol. and sometimes do control, Judges and prosecuting officers. 
but never attempt to control the Jury system as a whole. It 
sometimes, hut very rarely. hiipi>cns that an attempt is made to 
bribe one or two out of the twelve who may constitute the Jury, 
hut no attempt has been ever made to corrupt the entire system 
ItKcIf; nor Is It possible that any such scheme should succeed 
where careful attention la paid to the drawing of the trial Jurors, 
so that they may represent, when drawn, the mean average In- 
telllgeuce and honesty of the community. If nine guilty men 
escape for every one that Is convlcied there Is something wrong 
with the community itself, or with Its Judicial and prosecuting 
officers. For a reasonably honest and efflclenf Jury system pre- 
supposes a reasonably honest community, and without this ele- 
ment ot Integrity of purpose permeating the community, tbere 
ciin be DO Impartial and honest administration of Justice under 
any system whatever. Where this underlying strata ot integrity 
In the community eiists. It is practically Impossible to pervert 
any carefully arranged Jury sysiem Into an Instrument of lujua- 
tlce. 

Another aspect of the case presents Itself In the effect upon 
tht community Itself of the Jury system. There Is a tendency. 
especially In our younger and more Impulsive American commun- 
ities, to pass Judgment upon the most Important matters without 
taking Into account the eiperience of the ages, and without tak- 
Into account all of the underlyins circumstances that should 
mold and modify the Judgment In relation to a particular cause. 




Ill other worda, it Is very dlfllculi for a jouDg Am 
tuimlty, and, In fact, auy comparatively uew aud liiexiiei'iuuced 
CO mm unity, to realize tbe fatt tbat tliere are apt to be two sides 
to a qiibstlou.. The Judlda] faculty reqiilree cultlvatlou in tbe 
Individual man and citizen, eo that the judicial facnlty may ex- 
ist and be operative In the community at large. 

This Is very manifest in new mliilug communltlea far re- 
)ved from the restraint and rules o£ settled communities. In 
BUch mining camps a man foimd in the possession of another 
man's horse, or or another man's property. Is apt to be hung 
first and tried aftenvnrds. and in our northwestern states a 
dead Indian is very apt to be re$;arded as the only good Indian. 

The same tendency Is manifest In many of oni' southern 
B Id relation to their colored population. The negro accused 
of crime that shocks the moral sense of tbe communlt.v Is shot 
upon general principles, and then the community does Itself the 
gi'ace to be sorry, and perhaps a. little remorseful fur a passing 
moment If It afterwards develops that it failed to shoot the 
riL'ht 11 

The very best education tor a oommuully so affected by heed- 
lessness or recklessness is to compel It to listen to properly con. 
ducted trials. When a Jury of twelve men, selected out of the 
body of the commnnlty. hpiirs tho ease of the proaet-ullou In any, 
cause, civil or criminal, it is very apt to believe that all has been 
RBid upon the cause that It Is possible to say. but when the de- 
fense comes In anil, much to the surprise of untrained men, 
develops an entli-ely different slate of facts from that exhibited 
by the prosecution, the Judicial faculty In the mlnu of the Jurors 
le put into operation. The tremendous educational effect of such 
a system, operating through thousands and hundreds of thou- 
EHDds of Jurors called tor the trial of thousands of different 
cases, cannot be overestimated. There Is no man so high or so 
low who la not heneflted by serving for one or more terms as a 
Juror In any properly conducted court of law. For contnries 
the English speaking race has been educated In this manner to 
hold Judgment lu suspense until It shall hear all the facts of a 
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case, anil the effect of this long education Ir manifest In the 
BiipM'ior stability and ateadlnoBB of Ihe Bngllsh 9|)eaklnK people. 
Had such a remarkable statp of afTalra am the illsputed title to 
the presEdencj-, that oifm-i-eil wlieii Mr. TUdeu and Mr. Hiiyes 
were cniidldateH for that position, have occurred lu any of the 
Latin nallons a revolution would iilnioat certainly have been 
precipitated. In America, however, tile only question was. how 
shall we obtain n Judicial determinatlun tif tills vexed and all 
important iinestlon? And It waa n Irlbiile to the law-making 
genius of (he race, and to 11b ability to calmly and Impartially 
consider even the mont dangerous and exciting polltli-al ques- 
tions, that It submitted Itself to (he crude device of the commis- 
sion that settled the controversv. 

In the same line of tliongtil. carrli-d still furiber. Is the sug- 
gestion of I'pverence for law and fiir legal iuHtltutiona lliat Is 
fostered in the mind of the nvernRe eltiBen by his Intimate con- 
nection with it and as a yart of It, If is not the conrt of tbe 
lawyer, or the court of the Judge, that he la called upon to re- 
Bpect and obe.v. but It Is hie court. In which he hluiaelf offlciateB. 
and in which he occupies an himorable and <imtroiling position, 
ibat controls! his obedience. 

A third suggestion, not unlmpiirlanl. is that In this way a 
knowledge of tlie law Is dlffviscd through tile comuninlty. Ii Is 
a system timl wels thousands of the ablest lawyers and thou- 
sands of tlie best Judges of the country lo the daily task ol lec- 
turing to select audiences of twelve men nprm the numerous legal 
questions that arise In our daily practice. In this way, much 
more effectively than in the volumes of the statuies. Is diffused 
through the community a fienernl knowledge of the laws under 
which it lives. In the culHvation of the Judicial faculty In the 
minds of the mass, in the respect for Judicial methods and pro- 
cedure which It Inculcates, and In the knowledge of ihe laws of 
tbe coimtn- which It diffuses, there Is an abundant vindication 
of Ihe entire system of jury trials. Granting, then, for the pur- 
pose of the argument, thai the Jury syBtem Is rensonablie effi- 
cient and Incorruptible, the question naturally arises at this 
point whether or not a system of ndralnlsterlng Justice by Judges 




or iMMrde of Judgts would be superior, and I think tbat a careful 
CO lie 1(1 prat Ion of thf- iwo systeniB wU! sliow tbat even upon the 
single i|iiesllon of plHi7ieiicj- aiiil i-npiibillly the Jui 
tbo beat. We have already noted Its superior celerity, and thai 
whatever delay occurs Is due. not to tlie Jury Byal 
Judges. We have also noteil its superior lacorruptiblllty. and Id 
regard to Ibis we may further add that wbaievei 
aliout Individual trials, It l» ImposHlhle to conceive of any method 
of controlling Jurors so efTective as was eiuploycd In the controll- 
ing of Judges In the city of New York during the Tweed regime. 
s notorious (or many yeani tbat many Judgex of the New 
York couMs were merely InBtruments of ihiK or tbat corrupt po- 
litical ring, and thai they would issue Injunctions and make 
r orders of court as the political nei'esslty of tbelr pollt- 

^ complete slavery and proBtltiitimi of a Judicial syB- 
tem It is impossible to conceive. 

That these are not Isolated Instanifa, tiif rei'onls of every 
state of the Union Im-'OT witness. 

The attempt to corrupt Judges, or to secure corrupt or jianlal 
Judges through a corrupt uae of party machinery. Is a very com- 
mon (hiniE. 

The "BoKs and the B^-nch" In actual pracrlce Is a most dread 
Inspirlne partnership that, unchecked, would threaten the very 
roiindatlons of the Itepubllr. For years pasi It lias Dot l>eeii bd 
uncommon experience for the political manager to mauljiulatc 
elections and api>olntmeutR xn as to secure the elcilon or nti- 
pointment of Judges, and, to quote the words of another writer, 
•■In allaeklug the inde|>endeDce of the Judiciary be bas laid his 
dirty hanils upon what all -Americans regard as the ark of the 
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Referring again to the Htate of New York, where the cour- 
aiceouK and honest action of iut l>ar asHociallon lias brought Into 
putdli'ity transaeilunH of this dmracler. wf find tbat in 18(t3 a 
I)emocratic conveoilon, popularly supposed to he under the con- 
ircl of David B. Hill, inslsied upon nominating for Judge a man 
named Mayuard, who had shown hiniwlf unSI to Iw a Judge of 
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nny oourt. ami iiotwitliBtHndlng tlie spirlteil pmtpsis at tlie bnr 
absoclatlon actually attempted to elect him, Tliat XIayuard was 
beaten by n majority of one hundred tbousand votes, and 
dragged donn the rest of his ticket with btm, Is a clear demon- 
stration of tlie iuliert'Dt soundneBs and honesty of the public 
Judgment when well Informed. 

Only a short time ago Mr, Croker. against the almost unani- 
mous request of the New York bar, refused a renomlnatlon to a 
Judge In all respects efllolent, capable, and of sound party loy- 
alty, whose only crime was that he bad refused to obey Mr. 
Ctoker's order in regard to an appointment of an ofBcer of his 
court. A writer of one of our Illustrated newspapers. In refer- 
ring to the Incident, said, "But, of course, it mieht equally have 
been a refusal to make a decision to Croker's order." 

These are Bngrant Instances, but they do not stand alone. 
In Pennsylvania, Ohio, Maryland, and In fnct In almost every 
state of the Union, similar attempts to control or coerce the 
Judiciary could be cited. Even our northwestern Eden has not 
been free from similar practices, and In U Judge-makers, or at 
least persons who desired to pose as Judge-makers, have greatly 
multiplied the proBts of their professional business by leading 
litigants to believe that they possessed peculiar Influence over 
this or that Judge. 

In criminal matters the Interest of the respective political 
parties and party Ixisses In the selection of district and prosecut- 
ing attorneys, has been shame4eBs1y avowed, and nominatlonB for 
this office have repeatedly been made In this state and other 
states of the Union to satisfy the criminal elements of the com- 
munity, and upon the express or Implied understanding that cer- 
tain crimes should l)e protected and certain political parties and 
Interests should be unduly favored. 

The oorruptionist always attacks the moat vulnerable part 
of a system that he desires to destroy, or pervert 10 his own use. 
and It Is a significant Indication of the dnnpcr of irustins our 
entire legal system solely to the decision of the Judges, and to 
Ihe efforts of our prosecuting attorneys, that the comiptlonlst 
always attempts to obtain control of theaeparts of our legal sys- 



uiid has 111 times past suceoeilert in Isolatml t 



Do not uilsundf retand me. Our Judiciary. uotwitbstnadlDK 
tlicBB ('fforts to cornipl It, and the succesBea that huve 
times attended these efforts. Is. I lM?lleve, sound and lion 
we believe otherwise, we might well deapnir of the Bepubliir; but' 
what would be the result should it be made into ao o Dice- hold lug, 
powerful and Jualii'e dispensing class without h.ivlng attached to 
It the checking and restraining inflnencc of (he Jury! la uiy 
own professional experience upoD this westeri 
mote than one partial or corrupt Judge shamed against hia In- 
clination into tbe semhlance of falmess In his cUnrge to the jut?, 
when his every word and gesture during the trial showed his 
Inaii. 

Divorce the lienrb and bar from its lay assiaiance In the dis- 
pensing of Jiisrk-i', and you have grpnity muliliilled the temptti- 
tions to corruption, and have increased the facilities for lis ac- 
compllshmeni. There also grows from long and unchecked cou- 
Irol a certain judicial tyranuy and pride of opinion in t 
moat Impartial. Just, and able of Judges. This Is not peculiar to 
Judges or to lawyers, but is manifpat in every profession whose 
p<iwer over any domain of thought qv material activity is too 
long uncontrolled or unchecked. Tbe bloodiest pages oC history 
were writ large by church orgauizaiions and eccleslnstica. The 
cemelerlex wtre fliled, and even the father of our country, It re- 
ports speak true, was tilled by obBtiiiftte adherence to theories 
by our brethren of tlie medical profession, while the military pro- 
fffeslon unchecked Idossoms Into arrogance and despotism In a 
night. Consider the Dreyfus case In France, and the unspeak- 
abie shame of n proceeding that sLocke.l every sense of Justice 
and then consider the tact that honorable and capable military 
officers by the hundreds and Ihousanils protest against a revision 
of the cause as an attempt to twsmlrch the army, and endeavor 
to protect iiB pretended iionor "by perjury and sulwrnatlon of 
perjury, by forgerj' and Rubiirnatlon of rorgery." As long as 
human nature is what it Is. unchecked and uncontrolled power 
rannot )>o eiitrusiHl to any one man or se 



I 



f 




I 



36 

DIsp^uiM- n'lili Juries uod you put the «ntliv Judtclai Bfilem 
of our ^vfriimeiit Into tbe hauda of the lejcal profeseloD, tiD- 
checked anil uucniitiMlled, and tills \e no sllglil uintter, for <'Oii' 
eider what the iiower of the legal profeaaion Bon- Is. 

From the lietcluDluK the Inwyer took a foremoxt place In our 
Aaerlcnn ItislltuilouH. 

When -M. I>eTo<'(|uevllle wrote Ills great work on Demoeracy 
In America, he was deeply Impressed with the power and station 
(if the legal profession; he says: "Tlie special Information which 
lawyers dvrlve from their studies ensures them a separate ata- 
tloii 111 so<'lely, aad they constltnte a sort of privileged iKidy In 
tbe scale of Intelligence. This notion of their superiority perpet- 
UHlly recurs to them In the practice of their profession. Thej' 
are the masters of a science which Is necessary, but which la 
not very generally known. Tliey serve as arbiters lM>tween the 
oitlzeiis and the habit of directing the blind passions of parties 
lu litigation to their punmse luspltvs them with a i-ertaln con- 
tempt for the Judgment of the multitude. To this It may be- 
added that they naturally constitute a txidy. 

A iiortlon of the tastes aud of the habits of the arlstiH'i'ocy 
may coiiseiiueDtly l)e discovered lu the characters of men In the 
profession of the law. • • 

Tlie government of the democracy Is favorable to tbe political 
power of lawyers.  • 

The profession of the law Is the only aristocratic element 
which can l>e amalgaiiinled without violence with tbe natural 
elements of democracy, and which can be a<lvantageoUBly and 
permanently combined with tliem." • • nun  • 

This aristocratic character, which 1 hold to lie commiiu to tlie 
legal profession. Ik much more distinctly iiiurked In tbe Viilted 
Slates and In Kuglnnd than lu any other ciniiitry. 

In America there are no nobles or literary men, and llw i>eo- 
ple are apt to mistrust the wealthy: lawyers, coiiKeijuently. form 
the highest piilltk-al ilasa. ' • If I were n!<ki'd where I 
place the .American arlstocracs-, i should iTply without hesita- 
tion, that il Is not ci>iii]>oscd of the rich, wbn iirr iiiilrc.l toii.'lbcr 



by no common tie, bin thni It ocfiiplf* the Juilk'lnl lieiicli nnd 

The acme Frencliinan. louklug further. noU'H ih<; iiriclleses 
anil pnwers of the profi^BSloii otitekle of Its Juilk'iiil nnd legal 
ruDCtiona. '"It must not. liowevcf, be snppoaeil that ilie legal 
spirit of whicb I bnve hecn Hpeaklng has been cuuQiieil Id the 
United Stales to the conns of JiislU'c. It extenilH far beyond 
them. As the lawyers constitute the only enlightened class which 
the people does not mistrust, they are naturally called iiiion to 
occupy moat of the public stations. They fill tiie legiBlntlve as- 
Bemblies and they conduct the aduiluistratioii, * * As tbe 
most public men are. or have tM>en, legal practitioners, they Intro- 
duce the customs and technicnlitles of their prnfeHsioii into the 
afTairs of the country. The Jury extends tbla habitude to all 
clHsses. Tbe language of the law thus becomes In 
a vulgar tongue; • • The lawyers of the United States 
form u parly which Is but little feared and scarcely peri'eiTed, 
-which has no badge peculiar to ItRPlf. which adapts Itself witb 
gieat flexibility to the exigencies of the time, and accommodate* 
Itself to nil the movements of the social body, but this party ex- 
tends over Die whole community, and It iki 
classes of society. It acts' upon the country un perceptibly, but 
K fluaJly faahions It to suU Its puriHises," 

This eiitlmate of tbe learned Frenchman Is flatterlug to tb« 
profession, and his further predtclUiu that the well belue of 
democracy demauds that this gentle but resistless sway sboald 
be extended and grow atroiiger with the growth of the country 
was not ouly flallerlng but pi-oplietlc. 

If we loolt to the executive depailments of our natloiiiil and 
State governments the lawyers are practically In control. In our 
legislative assemblies llie same <itndllion of affairs exists. wliUe 
In the Judicial <lepartmentH the Jury is the only link that now 
binds It to the great body of the citizens. It is the only direct 
tic thai now connects ihe pei)ple with the admluislmtlon of jus- 
tice. 
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"Thli lialiliuile" of oui- profeBsInn. "to all claeseB." wiiile as a 
political safPiEimrd, bolli tu him anil to U8. tlie righi o( tho lay- 
man to iinrtlctpiite In the uclmlnlstraiicjn of Justice Is loo pre- 
cious a poBM'si^Inu tu 111' lightly tlir<iwn nwa.v, fur mark iijmn 
wbat this dliitlui'tlon mid pon*<^r of tht' legal profcssfnn Is 
"founded. 

"The jury, (hen, which seems to reetrlct the I'lghts of magls- 
tratee, dops iu ivalHy t-onsoUdnte lis power, and In aa country 
are the Judges so powerful aa there, wlieve the people partakes 
their privileges. It la more especially l>y nieaDs of the Jury in 
civil eauses that ibe American magiBtrateB Imluie nil ilassee of 
society wlib a spirit or their prufeBsion. Thus the Jury, which 
Is the most energetic means ot making the people rule. Is sIm 
the raoBt efficacious meaoa of teaching It to rule well." By 
grasplug at the Blindow of additional power, the legal profeaaloii 
would almost Inevlinlily Bhatter the touudnflona of the all suffi- 
cient power it now lias, for without Ihe Jury it Is oul of toucli 
with the people. 

Judge and Jury form a hariuouJoiis whole, conu^^cted wftli 
the higher training and tacultiea of the law nu the one side, and 
with the broad and corrective spirit of thepeople upon the other. 
TojjetUer they arc simug, capable and efflclenr, divided or Iso- 
lated, either part of tills Judicial machinery will dclerlorate and 
decay, and while It Is possible that single Judges, or iHiards of 
Judges, might in some individual cases be lieiit^r lllleil than a 
Jury to decide the facts, still, as a whole, the Jury, founded on 
the pi-oltity and sound common sense ot the comuiuully, Is th« 
safer Instrument. 

Slome olher defects of Judges acting alone as deciders of mat- 
ters of fact naturally suggeHt themselves. Judges have, or ac- 
quire. Idiosyncrasies and prejudices that become sn much a part 
of their nature that they cannot be shakeu titt. One is uncoo- 
aclousty prejudiced agalust persons charged with crime, and bai 
a natural tendency lo convict before trial, and ibis la a tendency 
that grows upon ii Judge who Is loug brought Inio contact witt 
the criminal classes. Another is atl11c>ed with Incurable tender' 
ness of heart, and cniiuot cut to Ihe line, but temporises and ar- 
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blti-ntps. dividing out Juetlce a little to eacb, and so often dolnn 
injustice 10 lioiti. Another Is pre-Judlced in faTor of or asalnat 
corporations, and so cannot do exact justice when tlie rigtita of 
tlies^ Important membera of our soclnl bodf are in question. 
Tatte a lawyer who has all his llfo Ivpn employetl by corpora- 
tJons and elevale hira to the bench, and note his tendency. Simi- 
larly elevate one who has alwa.vs been opposed to corporations, 
and notice how hU nilnd works, .ifter all, a Judge is not a 
creature npart, be is only a lawyer on the bench. Without the 
ccrrectlve and checklne effect of Juries, different courts would, 
In the progress of time, almost nnconeclouBly form connections, 
personal, conimerclnl and political. Ihiit would impair their i[f<e- 
fnlnesa and dignity, and this Is especially true since the profes- 
Blon of the law has In late years grown so largely a mere money- 
maklrg trade, and has become BO closely conuected with and in- 
terested In preiit corporations and Industrial 

The object and purpose of trial by jury Is to bring to (he 
flnal decision of the facts of a case the average Judgment of the 
community within which It IB tried. The settlement of legal 
(juestions as to (vhnt Is and what Is not the law of the land; the 
method of procedure, the marahalllne and sifting of evidenee, 
must be and is left to trained intelligences, to professional 
learned In their profession and especially skilled In the science 
of law. They only are competent to decide such questions, but 
matters of fact, what story Is the more credible, what witnesses. 
■when witnesses differ, should be believed, what damage has 
been suffered, etc., are all matters for a Jury, because the aver- 
age judgment of all classes of men In the long run Is ilie most 
Impartlnl, Tlie jury of average men. regularly drawn, has ordi- 
narily no prepossession or prejudice ajjalnst any suitor or bis at- 
torneys. It listens eagerl)-, and with fresh interesl. to every 
cause that is bronght before It, and because the Uiloayncrasles 
of no man have full play, It can ordinarily be depeuded upon 
for ft reasonable verdict. In other words, few men, either in the 
legal profession or in otiier walks of life, are symmetrically de- 
reloped, the best of llii'm are, hi one way or another, one sided. 
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bencc tlie Jury system balances one man against another bo as 
to procure an average judgment. 

The ]un bi the vert nature of Its being and sele- tlon will 
alva.;s represent the mean average Intelligente atiilit* and Inn 
e»ty of the people and defetls of Blugle Juries correct Ihemsel res 
In the 61 Mem and are lo<.al In effet-t A trial i ourl ol Judge'* 
Klone might on alngle o caslonb better Insun tbe adiuliilsl ration 
ot Justice or going from bad to worse on other owns ns mlgh 
be an Instrument of oppression and InJuMk-e It might l>e uii 
eQual < 1 uutiafe but the Jurj founded i n the basis of the whole 
l8 practicnlh safe and Incomiptihle and tan be i-ellel upon In 
th? future as In the the past for reliable average woik 

If the Jurv system is relalaeii and I do not thluk that In our 
life-time anj serious efTort will lie made to supplant It th iu( - 
tlon ne^t suggests Itaelf tan it be Improved' 

Retaining the general prim Iple if suimiltilng mitiersof 
fart to a juri drawn In (hance from the t>ody of the t ininuultt 
cin the mnnnii In which this Is now done be improved upon' 
In eier\ other walk tf life chauge amendment anil Improve 
uiput are conlluuatl^ made Retaining the geneial piinclple of 
some great invention the protesBes details tnil maihlneri in 
linprtved to an almost unlimited extent 

Ihe ship \rgi and the good whip Orej. in 1m nisti i-s undei 
tbe skin Identical lu tbeir geneial principle but how dllFerent 
In ilze speed and offenshe power The Ian Itself la ii progret 
site "(.leiici and so Is theolog^ but » i olisllnute 1« the ii UMerva 
*lsm of the professors of tlioe Ino sdcuces tbat thev dlallk" to 
admit this and muih piefer lliiil ihaugei should (onie ttltliout 
obstrtatlon Tbat ihei should take place wltln ut appareiit over 
action that like TopH\ the* should Just giow 

Hence our Jur\ si stem has stood prattlinlh unchanged for 
centuries and one of the most turious mouunieuts to this lunate 
conservallsm Is Ihe LUle almost unliersalh piesnillng le^uirlng 
unanlmKi In a Jur\ In eien the most unlmpoilHUl of oi-es In 
arbitrations we provide that If the two arhlti-ators cannot agree 
that an unipii'- sbiill he selected, and Tluil ;l zuiijuiity sIimII ''on- 
trol. 
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In nlnioet every deparlnieut of hunmii activity ilie Kaoie riitp 
prevails. Bonrds of directors of corporations decldi- iniitierB In- 
volving millions of dollars by a majority vote, and ko In public 
and political affnlrs are decided policies. aDd are elected officers, 
from preslilente to constables, and even wars orf so decreed. 
Nevertheless. If Jones have o controversy with Smith In our 
Clrcnit Court In regaril to the owuershlp of a yellow dog. twelve 
good men and iruc, on their oaths, must agree before the con- 
troversy cnn tw settled. The evidence might be so conflicting; 
that different Judges might lake dllTerent views of It. and twelve 
separate trials iM'fori' twelve separate men learned In the law, 
might develop six verdicts one way and sli the other. Never- 
theless, twelve jnrors. hearing the same can 
there Is a mistrial. 

The rnle requiring unanimity was good enough In a primitive 
state of society, when business transactions were simple and the 
Jodlclal faculty in men's minds wns largely undefelopetl. Under 
euch clrcnmstauces. Ihere was little dllflciilty In the Jury going 
all one wa.v. and even now it is astonishing to consider how 
readlly Jnries come to a unanimous decision. 

The objections to the mle requiring unanimity Ihiit natnrnlly 
BHUgest llieuselvi's are. 

Klrst—That tbe dhpalch of judicial business is nurenwonalily 
obstrncted. Dispatch In legal nialters is of the flrti 
and nnreosonable friction and delay should be done tiwny with. 
NInety-nlne out of a hundred clauses. Involve no principle of any 
ImportaniT. but arc [iiere i|iiarrels between piirtles. and should 
he ns (inlckly and easily disposed of as possible. It Is. of ei 
of the Brut Importance, that they should be justly decided, and 
that the commnnlly should be coavlnced of this fuel, but so far 
as the disappointed llllgant Is concerned. It Is neither necesNnrv 
or possible to convince blm of the Justness o. Ihe ilei-lslon. he 
and his counsel ai-e privileged to complain, but promptness and 
dispatch must be primary objects In any satisfactory method of 
trying out law suits. The time wasted by Juries In wrangling 
after the first hour or two Is practically wasted time. A mis- 
trial becnUHe one or tivo Jurors refuse to agree Is a positive and 
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. unncceBeary bartftlilp on IftlganiB, and a ileciaioii initcurod hy 
mere brute endurance Is not necessarllj' a jusi one. jiiiiJ wlu'ii s. 
mlnoi'lty In tbls way overpowers a majorlt;. Is very api to be 
decidedly iinJuBt. 

^o well la till' imrdshlp of thie rule of unanliuUy undiTstood 
in the profession, iind so desirable Is It conaiderei] that a verdict 
sliotild be hod. that at almost every term of court CPrtain Jurors. 
who are known or suggested to be unreasonable or obstinate, are 
almost Invariably i>preinpiorily exunsed liy oue side or Ihe otber. 
The second objection Is that increased facilities are given de- 
siirnlng persons M-ho desire mistrials to tumper wItU tlie Jury. 
Ab has already been observed. It is praciiouliy Impitsslbte to 
brilie or corrupi ii Jury as whole, but It is very apt to be prac^ 
tlcable to BO affect one or two men out ot the twelve. In the 
few cases that have tieen tampered wiih, it has always been done 
In this way. 

In a close mnnler, or otlier criminal trial, a liuuy; jury, as It 
Is <'alled, Is a decided victory (or the defense. In some civil 
cases, where III feeling or a rtcHire for delay exists, a mistrial 
li often very much desired, and so long as one Juror can block 
the progress of a case, bo long will the temptation exist to in- 
fluence that one jnror hy fair means or foul. 

The third objection is that the i-ci)Ulremeul of uuAnlmlty 18 
iu Itself unreasonable. In the Involved and complicated trausac- 
tloiis of modern business, itud In the new iiuesilons daily arislnx 
some ailownnee .-uiist lie inade for human Infirmity and for dif- 
ferences of opinion, and men should not lie compelled to surren- 
der their judgraeni iigalnst their convictions, and, on the other 
hand, justice should nol lie delayed or defeate<I by the fact that 
one or two men. however conscientiously, cannot agree with their 
fellows. 

SuggeBtiug. In a crude and tentative way. what should be 
dene. It would seem unreasonable that eleven out of twelve 
Jurors should lie capable of bringing In a verdict In any Import- 
ant cause, fivll or criminal, bul out of the tenderness for human 
life, and out of conalderation of the fact that the execution of 
the death sentence puts an end to every opportunity for correc- 
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tlon. it has been suggeBtetl that ia capital cnses tli« verdict 
should Iw Dnanlmous, and ttila might be n proper exceptloo. 

In cnHes of lulDor importance a graded syBtem might be In- 
troduceil. until In casps at very little im|)oriaii(.-i' 
llj* of tlie Jury lulglit lirini; in ii vtrdict. 

Another suggeBtion looking townrdB economy oC openition 
n-onld l>e the reduction of the number of Jurors in these minor 
cascfl In our Circuit (lowrt to six instead of twelve, as It now la. 
ThlB Is the rule already in our Justice Courts, and it is certainly 
unjust that the county or that Utigants should be put to the 
same expense for a jury lu a case Involving four or Ave dollars, 
or half a dozen chlciiens, as they would for one luvolvlng life 
or a million (iolhirs of property, and It Is unjust ti 
ity that twelve men sliould lie kept away from their usual a 
cations to try thewe trifling cases where four or six men could 
do it just aB weli. 

With these trifling changes, our jury system would. I respect- 
fully submit, l)e as perfect a system of adminlBterlng justice as 
the gL'nhiB of man could devise. That whatever might lie Ita de- 
fects and short condnga, these could never be serious no lung as 
hoiiCBty and integrity held sway over the people, and tliat tlie 
system is and would be Belf-correetive, always bringing itself up 
to aud measuring Itself by the standard of morality that existed 
In tlie community. More than this we cannot ask or expect for 
even Divine Ijiw, trauBuuited Into the terms of human action. 
presents still more startling contnistB of llieoretlcal purity uid 
I'.iuian frailty. 

Divine Law is, "Thou shalt not kill", and nineteen centuries 
ago, from near the foot of the cross It was also autborltatWely 
announced that "Whosoever shall amite thee on thy right cheek 
turn to him the other also: and If any man shall Bue thee at 
the law and take away thy coal let hlui have thy cloak also," 
And tlie souls of men answering llinmgli the a>res tu these an- 
nouncemeniB repeat "it is the law.'" 

In actual human life, in actual human operation, compelled 
to such construction by the penalty of death and destruction to 
any people who act otherwise after nineteen centuries of effort 
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Bud aeplrntlon. thin Inw la now Interprett^d and conatrued In 
action bf one of the mael Christian nations on cartb In this way. 

"Said Gneland nnto Pharaoh, I maM make a mau of jou. 
That will Btand upon hiB feet and play the game, 

That will Maxim bis oppressors as a Chrlnllan ought to do, 
And she sent Old Pharaoh Sergeant 'What's his name.' " 

Kven Christian America Is compelled by the exigeocles of the 
human situation and the Inexorable logic of events to Interpret 
thia law to mean that when one broadside of the bnttlealilp Is 
smitten to turn to the enemy the other also, and the plouB aea 
captain Inatructs his crew not to cheer too vociferously when 
the other "poor fellows are dying." The enforcement of God's 
law by men goes very lame and halt Indeed. 

Solre the mystery as you will, give aucU explanation as you 
can, the fact remains of atuhliorn human nature, and that, after 
all, taw. boti) human and divine, is but the skeleton upon which 
must be hung a mantle of flesh before it is Qt for human use. 

In theory, human law, admittedly below the divine, In, never- 
theless, speaking wholly admirable. It Is the ripe product ot 
the ablest human mlwis working through the centuries. C<)uld It 
be administered by perfect and paBslouless Intelligeoces In a land 
inhabited by Seraphim and Cherubim, It would do perfect worh; 
but. alas, the medium in which it must work Is of the earth, 
earthy. The machinery that must put It Into operation Is very, 
very human. 

We must expect, therefore, that this admirable system of 
taw. perfect In theory. Just In spirit, omnipotent In theoretical 
power, will often prove defective In operation, crude and unjust 
in enforcement, and of limited efficacy. Under Its sway It Is to 
he expected that Injustice will often go unrebuked and crime 
unpunished. 

Its defects in its action In men's afTalrs stand nut very 
clearly, and there Is always a vague Idea existing in the pi-ofes- 
Blonal, as well as lu the lay mind, that there Is something wrong 
somewhere In the system llself, and that In some way leg.nl ma- 
chinery could be devised that would do perfect work. That 
somehow and somewhere exists a reservoir of knowledge and of 
pnbllc virtue outside of the multitude which. If once tapped by 




appropriate legislation, would suffice tor tbe perfect Judging and 
governing of the people. 

The layman, jealous of the power lie has lilmeelf Elven to 
tbe lawyer, Im apt to believe that the trouble Is with the judges 
nud the profession: hence, the feeling that undoubtedly exists 
agalnm the lawyer, and the clamor that periodically arises 
:igalnst the courts, that expresses Itself lu conversation on the 
slneta and Id the flellon of the day. 

Trooper fieorge. in Bleak House, hlufT, honest and Innocent 
of the murder of which he Is accused, voices all too plainly the 
popular notion when importuned by his friends to employ a law- 
yer, he saj-M emphatically, "No lawyer." ■'! don't take kindly to 
the breed." "Suppose I really had discharged into his liody auy 
one of those pistols receni.y flred off that Bucket has found at 
my place, and, dear me, might have fonnd iher« at any day since 
It has been my place, what should I have done a 
hard and fast here, liot ii lawyer: I should have got a lawyer, and 
he would have said «as I have often read In the newspapers). 
'My client says nothing.' "My client reserves his defense.' "My 
client this, that and t'other." Well, 'tis not the cuatom of that 
breed to go straight, according to my opinion, or to think that 
other men do. Sny 1 am Innocent, and I get a lawyer. He 
would be as likely (o believe me guilty as not, perhaps i 
What would he do. whether or not. Act as If I was; shut mv 
mouth up; tell me nut lo commit myself; keep circumstances 
back; chop the evidence small, quibble, and get me off, perhaps," 

The professional men. and even the business i 
highly organized industries are, on the other baud, somewhat In- 
clined to look contemptuously upon the great mass of mankind. 
To believe them incapable of self-government and of rational 
judgment, and the hearty old railroad magnate bids the put>llc 
go 10 eternal i>unlshiuent. 

The truth, as usual, lies t>etween the two extremes. The law- 
Jen, as a class, are not eiiilrely the accomplices of crime, or the 
cunning, skillful self-seekers that the [Mpular Imagination con- 
ceives them to be, or that the acts of some of their number would 
lead one to believe them to be. Nor are men In general as Irra- 
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tlonal and Incompetent as tber are sometimes, by higher tblnk- 
era, supposed to be. Judicial systems, the bar. the t>ench. rail- 
roads and nations, and all other Institutions and orKanlzatlons of 
men depend safely and securely on the honesty and common 
Ei-nse of the multitude, and other foundations have they noae. 

Our Judicial system, Including trial by Jury, carries Its fanltM 
npnn the surface, beneath It Is sound to tbe core; and no system 
on earth since history began has ever dealt out so exact Justice 
tn rich and poor as Is now dealt out by our mixed system uf 
Judges and Jarles to the English speaking peoples. 



ncdical Expert Testimony. 



Mr. President and Members of the Oregon Bar Association: 

There Is no reason why tbe same rules of procedure which 
apply to medical expert testimony should not apply to all expert 
testimony, but tbe medical professional witnesses deal with sub- 
jects far mor« metaphysical and subtle than those elicited by 
other experts. Tbcy deal with a machine which, no matter how 
niuob may t>e known and discovered concerning It, will always 
remain a mystery, save to tbe youthful graduate. 

The fact that medical expert testimony has given rise to a 
distinct branch of Jurisprudence attests Its Importance. Medical 
Jurisprudence has been a natural evolution of the law of pro- 
cedure, and therefore every system of Judicial procedure has 
re<'ogolzed the value of Ibe expert witness, and especially of the 
medical expert. 

It would upon tbis occasion be pedamic to go deeply Into tbe 
origin of expert testimony In tbe different forums of tbe world. 
It Is sutBclent for tbe practical purposes of toilny to know that 
of the two great realms of Jurisprudence that divide the natlont. 
the civil law and the common low. encb of lliein has, time out 
of mind, recognized the value of and sougbt the assistance of 
the expert. 



I tbink that ibe roticliislon to wbk-h I aball aniTt- will kt- 
tnct more ■iienlloa If the nanal «rd«T of inqalrr be revvned, 
and instead of drawlnc oar d«dacib>Ds from tbe history <-t tAct*. 
we pro«««d to examine two tbeork-s. a* mere tbeorfe*. All wtt- 
neMess. exc«fii opinion iDtDMse«. tesiif; to the exiiteocc "r dob 
existence of farts. The twex* tanf be more or le« sim-.b- or 
complex. One mar merse Into aooiber; btit tbe teailmonr ia 
alwars aa to the exlneD'% or noD-eilKteiice of some fact or cbala 
of facta of the material world. If the witne*a nates what la bo« 
so. knowlns it not to be so. concersisK anr material tact, 
he can, in thf-frrj. be ponisbnl f'lr perjurr. And tn 
theory at least bis miiataiemein la capable of denvis- 
■traiioa. Opinion witnt^M* do nxi lestlfj »m to any Cans. 
and Ibej' may be and iKoallT »t^ whollr igaiiTAat •>> far 
es penonal knovI«ilzr bi <-'fft>:*Tiied of (be inttb 'it (aLii'T O'f 
facta submitted to tb>-m. bai npon ibt* snbmitml >taiem«W tb«7 
proanaocr aa optaio*: Ibrir rt,fj^atii,a» arc DM ■opfviaed Ui be 
tbe nltlmatr enndasloa a< tbe rnon or Jitrj. bm ia very nanj 
t^tt*. parttmlarlr la qaestkiDa of tnnaDitr. tt^ ofKCbm of the 
expert snbManttalU arnAonU to (be oiilmat* rtmnfiaHrm. Aad 
yet  it I* a nt-rv •n.iu./.a. tl^-y <scn>i« t* p(ii.i»bn| Ivr p^trr- 
Thewftore . aa m exprtra. ibe fear «< paatebmpM for talae K^tt- 
moay is wboUy b'kia;^. Ferwcaliy. I ana^ very Etrle tmpon- 
ancv lo thta. as loday I bHirt* rvry fn 
from perjary «-t*» by rb^ f^r 'j* i'i W^al or a 
ees; bm ihri- abt»lii'e Utmiti'y i* •-i:*Tt »Tta«* 
d* -M H«a ai least I* to- bchI a (tk 
■Kaeaa aa I* a ta^ is aM niKib^TTHl ut a ttenry a 
fpXB a fart. If Lia ••Ti«»-a i»-fT!T*- aiy E^.-V-ar *T-ar ic 
aeries aC n»Bti. at th^ *^'.^*^t^ it aav fart «r artT^a <t^ Hk'A 
he. If haa>w. Las ari'tJvx b* <|i> bvr t* r'f-rr siAi la tt&»r* 
rrrrvi^*. Wlrh the *-ij*Tt ii ia iifi» m^ T^a ?i* £«-^ ^-- 
<eive4 hy h^ai «r i*vrri*^ to h as he- h-iIt** a -.^mrr. -i^-u^ 

over aaacVr la Varczf. •vf*<-a r/.-ird r* i^i*- '■^r^ a -.ar-iry 
■'wtfy false. eT»» -iwiat ±/ia<'«'. I- -if^^ uic >!•»£ -i^ -winnuiay^ 
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do tell us, that it Is an unknown sea, and tbat anj' criminal witb 
a little posting may Hud expert vrftnegsea to Bupport tlw theorj- 
of emotional Insanity, or soiiii^ oth«>r form of the nnui<;rniia men- 
tal dlelnrliances Inipropfrlr grouped nnder the general term of 
psyctllc epilepsy. We imrselves Icnow, iinil Ihe lime will never 
come when men shiiU ceaBe to feel Instinctively that be nbo ta 
dealing wltb the brain, ilie euiotlons, tlie ivlll power, is adrift In 
a void, absolutely without a horizon. The (rhemlatry of ttae 
btiman body Is also (capable of very ninny uncertainties, and is 
(be subject for uuich difference of oplulim HUioug the expert wll- 
neages. however honest. The medical professlao has !«olved and 
Is still giilviug problems of life and niind thai to Aesculapius. 
Fare, Harvey or Fnllopius. or even to the iKiyhood of Marlon 
SIniuiB. would liuve seemed unknowaiile lo the gods (heniHelves, 
and the whole human race ehould Iww down in gratitude lo thai 
Hcleuce which has done so much to relieve himian suffering and 
to renllze the command, "Know thyself!'' But wltb all the 
grandeur of Its accomplishment. I believe that the medical fra- 
ternity, wltb the humility tbat Is wedded to knowledge, will be 
flrst to admit that tbe re-olm of jurlspnidence peculiar to the 
nietlienl expert witness will always be one of great nncertoinly. 
of mixed fact and theory, conjecture, hypothesis, and personal 
ojiiiiion. This being so. It Is manifest, I repeat, that the expert 
witness Is not tied down absolutely to fact, but Is afleld at bis 
own pleasure; and, this being no, it Is Inevitable, l)e he ever so 
honest, tbat the luclloatlon of bis Judgment and the force of 
his reasoning will be toward that theory lo which he himself ts 
committed, and It almost equally follows that his theory will be 
tbe theory which he has been hired to support, and It Is absn- 
lutely certain that if the party making use of hlw services be 
allowed lo select him, and to produce or not to produce bim at 
pleasure, be will only 1>e produced when, after discussion with 
bim, It has lieen found that his testimony will support the theo- 
ries cherished by tbe persons seeking his aid. In other words, 
the conclusion In absolutely Irresistible that if a party himself la 
allowed to select the expert wltneas that witness can be de- 
pended upon to support the theory favorable to that party. The 
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poBlte one to tbe other. Suppose us to be evolving a ayetem of 
Jurisprudence upon pure theorj', It seems clear that we ought not 
to allow expert wltnesseu to be railed by the pnrtlcs 1 1 lem selves, 
but rather that the court should, aa the Impartial judge between 
the parties, select the experts who are to aid It. Having arrived 
ai thlp onclusloii ui>on theoretical grounds only. If we find that 
hiBtorj. fact and experience lead to the same codcIurIod, we are 
s humanity ever can Iw that BUth conelUBlon la right. 
Ah Is well known to every member present, the Roman or civil 
law, especially as evolved under the Imperial governmeat, and 
pri'served as the Justlulan Code, proceeded upon the principle 
that the Judge or court was the lunulnltor, standing as the Impar- 
tial arbiter between the partlen. and Itself charged with duties 
of examlng all wltnessee. and In lis discretion producing or call- 
ing for all means that would tend to slied light upon the c 
In hand. Under thin system all wllnosseH were summoned b; 
t and Interronated by 11. Naturally, expert witnesses 
L'cptlon to the rule, and therefore we find In the con- 
tinental countries, deriving their system from the Roman law. 
and ill the ecclesiastical courts, deriving Its procedure from the 
, that eiperis were appointed by the court, and 
either Interrogated by ihe court or hy some person himself 
skilled In ihe art in which the expert was to be examined, 

I am Imlelited to Dr. William Altschid. of Dresden, for an 
outline of the continental method, which, while somewhat mod- 
ified both In France and Germany, yet In Its essential principles 
^ obtained with the Koman praetors, and Is <inlte 
^ opposite of that known to the common law prevailing In 
t Britain and the United Stales. In France, the court may 
order a reference to an expert or board of experts either upon 

r upon mollon of the parties. In e 
court prweedH, liowever. upon Its own discretion. If, however. 
both parties agree to such a reference, the rnle Is that It shall 
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be doD?, and the failure to do it would be the equlvaleot to our 
abuse or Judicial dlHcretlon. Having determined that it desires 
the aid of experts, the court selects the Individuals, unless all 
parties agree upon the same persons, in which case tliose persona 
are appointed. As a rale the conrt appoints from a Hit of quail- 
fled specialists which is permaiientl]r kept for the advice of the 
court and embraces those most skilled in the various hranchea 
of science; however, any other expert or experts than those on 
this list may. in the discretion of the court, be selected. The 
order appointing the experts and making the reference to them 
Informs tliem what Is the question that they are to determine, 
and then the testimony to enable them to give answer to those 
questions is placed before tbero regularly as If the lionnl of 
experts were the court, the parties being represented. If desired, 
by an Interrogator, who is himself a skilled expert. It will be 
perceived that this treatment Is somewhat analogous to a refer- 
ence of a question of (act by a chancellor to a Jury for their 
answer. The German procedure seems to me the better. Ex- 
perts both for civil aud criminal cases may be appointed by the 
government as sifliiilhis olfiilHi!i for tiie aid of tlie court, and 
there being less politics iu that misguided country than in this 
free and enllghlened land of ours, the result seems to be that 
such experts are the honored men of their profession, the very 
leaders of the Mclenif to wh.ch lliey devote themselvet:. I doubt 
such a hsppy result In our own couutr.v, for the oBlce would be 
struggled for by those lesser iighls In the profession to whom 
the emolument seems, in the language of the Honorable Senator 
Quay, "n pium," and who take pains to have some political pull 
Such men. In my Judjjnient, are never the great men and en- 
lightened students of any profession, and I should be opposed to 
anything like a mrmnik-nt board of ottlvinl i-xperts. In Germnny 
when such appointments have been made for the particular dis- 
trict in whii-h the court wits, the court must call these Individuals, 
sllhjert, hdwever, to a wise discretion on the part ot the court 
til call others iir ailiillloniil ouch when it Hecms lliere )m good ren- 
Bon for so doluR. In criminal cases the defendant may, in the 
discretion of the Judt'c call additional i^siiei'ts, and It has be 
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come a settled rule that tbe defendatit be penullted to do tbis. 
In crlmlQAl eases the court calls the experls on Us on-u motion, 
tboiigh. of courne, the aupgestlon may be made lo Ihe court by 
either side: but In civil cases the eiperls are not culleil save upon 
motion of tlic [iHrtlcB or luiy of Ihem. tlie t-oiirl tlii-u deciding 
what experiH and how many It will summon, provided, however. 
If there he no permanent official experts nppoluteil. mid If the 
parties acree upon certain experts, eren the court la robbed of 
Ita discretion, and must call at least tbese. Under the German 
method, tlia personal of l!ie experts beliiu thus Uelennliicil by 
the court, or by tbe government In ciise of ]>ennauent aiipi>int- 
ment. tlipy, as with ua, bei'omp simply wltnesaes to aid the jury 
or the court with no opinion baaed upon facts suhmitted to them, 
or testimony that they have lieard. but lliey are not aliowetl to 
usurp any fnuetion of eltbec court or Jury. Now It seema to Iw 
instructive that in all tliese ages Ihe old system of the Itutiian 
law has tieeu adbered to, notwithHiaiidliig that both Fmnee and 
(iernmny, particidarly the latter, huvenot hesitated to adopt fiimi 
tbe common law what seemed to them good, especially a moditled 
Jury system. If their method of procedure In reicnrd to expert 
testimony was satisfactory a tliousand years ago nud remains 

satisfactory, so Hint no change is desired. It cer- 

roiiB arBUiiieiit In fiivor of thi' belief ItiiiT it Is 

Teet principles. 

^ of the common law. however, iif dlsilnifUislieit 
from the civil law. was to leave the parties each to make hla own 
ease as be saw tit. putting forward or suppressing such 
mony as he chose, procuring his own wiineHnes and Irislnicilnt 
and Interrogating them himself. Just as naturally, therefore, 
under this system has a procedure evolved opposite to that gen- 
erated under the civil law. The expert wltnesaeg were and are 
summoned by the parties themselves precisely as other wit- 
nesses, and their ccimiiensatlon is a matter of private agreement 
between the parties. When it Is remembered thai these wit- 
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opinions to enlighten the court and Jury, a mere statement of 
tbls cmde method seems enough for its condemnation. There is 
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latitude enough for all manner of divergence ot opinion even 
.between honest and skillful espert witnesses, but when to tbla Is 
added that unecrupulouB parties may and often do And It to 
their iutcresls to cmploj' ignorance instead of knowledgt', dis- 
honesty lusteat] of honesty, cunning Inateaa of candor, It Is a 
Wonder, not that the courts caution the Jury ntEainst medical el- 
pei-t», hut that tliey are not, good and bad allkp, sunk into Xhv 
contempt of all common-sense people. Glancing at the iresult 
under the common law. tbe cases condemning tlie value of ex- 
pert witnesses and caiitlonine the Jury agulnst paying much at- 
tention to their opinion, are so unnierouH that iliey form an en- 
tire llterntnre and would make a leii-book iiulte as large and 
vnhiable as many of the machine-made padded articles thrown 
upon the profession today with persistent regularity. It Is 
enough to take merely by way of Illustration a few of the more 
temperati' statementH as to the detlclencles of tills system. 

.lustlcf Miller, of the Supreme Court ot ilie lulled States. 
sittluE la circuit: 

"I bnve no confldence myself In the Impression produced by 
any number of ex-pnrte affidavits of experts. My own experi- 
ence, both In the local court anil In the Supreme Court of the 
United States, Is that whenever I lie matter In contesi Involve* 
an immense sum In value, and where the question turns mainly 
upon the opinion of experts, there Is no difllculty In introducing 
any amount of tliem on either side," 

(Middlings Purifying Co. v. Christian, 4 Dillon. 450.) 
This is high aathority. but I think In the proposition for 
which I shall conteuil I need no especial authority. It prove- 
itself. It Is perfectly patent that JuHIIce Miller Htatea only ttio 
truth when he says that if there he Interest enough In a case and 
money enough, any number of expert witnesses can be produced 
on either side. This mere statement shows the folly of a system 
which permits it. It is a race l)eiween the parties to out-vote 
each other. They balance man against man, reputation against 
reputation, to the utler bewilderment of the Jury. And If It 
does not do actual barm. It at least does no good. It la, aa a 
method of Judicial procedure, Just about as Intelligent as that 
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followed by the teamed Mr. Justice Brldlegoose. 
liHbel&lB will rcmeuiber rbat this unliniiiiy Jud^e was cited to 
appear before the HIgti Parliameot of Parln npoD ImpeachmeDt 
prooeedlDgs for bavin;; rpodered a flagrantly imJUBt declHlon. and 
l.ia plea heforp the bar of that high coun was that he was In 
the bnbit of giving the iledelon to that slile which produced be- 
fore him the grenlPBt Dumber of procuraiors. advocates, notaries 
and pro thonotarlea, and If the sldee were equally balanced in 
tblB respect he then took all the papers auil pleadings and au- 
thorities whatsoever furnished by either party and In the privacy 
of hie own chamber placed them In large brass scales and gave 
hia decision to the party whose papers and documents and au- 
thorities outweighed the otlwrs. If still It was a case so nicelj 
balanced that even thla delicate and philosophical operation did 
not enable hlni (o ncciirately decide it. he was In the habit of 
shaklns dice first for the one party and then for the other In 
Older lo determine his opinion, and he pathetically pleaded that 
this method had given the utmost satisfaction to the aiiltors of 
his district for a period of many years, and this, he Insisted, was 
as he supposed, the manner pursued by all the Judges of all the 
B of Christendom, wherefore he was at a loss to determine 
s of his failure to render a proper decree In 
this instance, unless It were that by reason of great years and 
falling eyealghl he mistook a "deuce" for a "tray." We are 
undoubtedly today honored with decisions arrived at by the 
Brldlegoose method, but the only part of the eminent Jurist's 
procedure that Is formally adopted by statute Is that permitting 
each party to weigh in the scales of Justice expert witnesses, one 
against the other. 

The Supreme Court of South Carolina, speaking by Mr, .luB- 
tice Simpson, said: 

Htlraony, nR all testimony founded uimn 
opinion merely. Is weak and uncertain." 

(Benedict. Hall & Co. v. Planlgan, 18 S. C. 510.} 

The Supreme Court of New York, speaking by Mr, Justice 
Daniels, says: 

"The evidence of witnesaes who are brought upon the stand 
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to support a theory by their opinion Ja juBtly exposed to a rea- 
sonable degree of Bnaplclon. Tbey are produced not to swear to 
facte observed by tbem, but to express their Judgment as to the 
«Oect8 of those detailed by others, nnd they are selected on ac- 
count of their ability to express a favorable opinion which there 
iB gwat i-ensou to lielleve Is, in many liislsnt-es. tlie leHult alone 
of employment, and the bias arising out of It." 

lTi'ni[)letou v. People, 3 Hun., 357; (Ml New York, B43.f 

The Supreme Court of Michigan says almost precisely the 

"The evidfuce of a witness who is brought upon the stan<l 
to support a tlieory by his opinion. Is testimony exposed to a 
rtasounble deicree of suspicion, which there is great reason to 
believe Is the restdt alone of employment and the bias arising 
out of It." 

140 N. W. Rep,,. 425.) 

Tile Supreme Court of Ohio says: 

■'Medical testimony is of too much importance to be disre- 
garded. When delivered with caution, without bias in favor of 
eltlier party, and not In aid of some speculative and favorite 
theory, It becomes the salutary means of preventing even Intel- 
ligent Jurors from following popular prejudices, but It should be 
given with great care and received with tbe utmost caution." 
(Clarice v. State. 12 Oblo. 4S3, 491.) 

It will be noticed that the quailflcatlons given by this court 
that It aids Juries when "delivered with caution" and 
"without bias" and not in aid of some "speculative and favorite 
theory," arc nuatlflcattons that leave very few cases to tie con- 
sidered, 

Tbe Supreme Court of the stale of Vermont says: 

"It would be trito to repout the uulforui cxperloucew of Judges 
and the Iwoks an to the small value of this kind of evidence, yet 
It is warrantable to sny that mucIi cNiircsstim Is con-olioi'ated 
by us In observation and experience in Judicial administration." 

nvrigbt V. Wllliaius Estate, 47 Vt.. 222. 234.) 

Lord Campbell again and again exjireKHcd his contempt for 
expert testimony, and In llie Tnicy IVerntfe case lie saidi 



"Tliie conflrTDB the opinion tbnt I entertain that hardly any 
weight Is to be given to the evidence of what are oalled BClendflo 
witnesses. Thej come wilb a lilun on tlit'tr minds in support tl^e 
cause In which they are embarked." 

(10 C. & F., 154. 191.) 

Chief Justlee Abbott held to the same opinion, 

Mr. Justice Gray, of the New York (^jurt of Appeiils. says: 

'The frequent Bpectuele of scientific experts differing In their 
opinion upon a c.'use iiccordlng to tlie sldn uium wliii-li relalni'd 
tends mucb to discredit such testlmonf." 

(People T. Kemmler, 119 N. Y., 583.) 

The English and American tent writers on evldeni'c are alllce 
agreed that little faith can be put In expert tesllmony. 

Taylor, on evidence. Che English writer, adopts Lord Camp- 
beirB language above quoted. "Ihat sicllled witnesses come wltb 
such bias ou their minds to support the case on which they are 
embarked, that hardly any weight should be given to their te»- 
Ciniony." 

And lastly, I select from the multitude of such cases one 
frum our neighbor California, because It puts the whole case, as 
It seems to me, In a nutshell. The Supreme Court of California. 
by Temple, Justice, says: 

"These witnesses ireferrlug to esperls) ought to be selected 
by the court, and should be impartial as well as learned and 
skillful. A contrary practice Is now protiably too well estab- 
lished to allow the more salutarv rule to Ih' enforced, but it 
must tie painfully evident to every practitioner that these wit- 
nesses are generally but adroit advocates upon the theory upon 
which the parties calling them rely, rather than Impartial ex- 
perts upon whose superior Judgment and learning the jury can 
safely rely. Even men of the highest character and Integrity are 
apt to be prejudiced in favor of a parly by whom they are em- 
ployed, and as a matter of i-oursc uo expert la called until the 
party calling him Is assured that his opinion will be favorable." 

(Origsby v. Clearlake Water Co., 40 Cal„ 405.) 

I have only to add the further well known fact, eommenteil 
upon by courts and legal writers, thai many companies who are 
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In coDBtant litigation upon expert Quegtlona, aa gas companies, 
railway coinpnnlea, etc.. bare their experts ['onstantly retained 
and employed, so that tlie eeiitlemeu feel that in any case in 
which their regular employer la engaged they wUl be sure of a 
retainer from him or It, and thus they are biased In advance, and 
the yearly trend of their mind la such as to be favorable to their 
employer. 

I will not waste your time and mine in any further effort to 
prove that our system of procedure In cases of medical enpert 
testimony, or any other expert testimony. Is clumsy, crude and 
II n philosophical, and tenda to the dixgrace of justice. It seems 
to me the only question Ik the remedy. 

Wharton & Stllle'9 Medical Jurisprudence advocates the ap- 
puiutmeut of Hxed experts after competitive esamiuations, uud 
Dr. Ordronaiix. in his work on Medical Jurisprudence, urges the 
esamlBation of experts by the court, rather than by counsel. 
But the objection to the flrst suggestion Is that in medical 
gcieuce, which Is by far the most Important branch of expert 
testimony, the BubdIvisIon into specialties Is today so minute that 
no man can possibly cover the whole ileld: and it Is (or this 
reason, among others, that In the Cermao system the court Is 
allowed Its own discretion to call an expert other than the offi- 
cial one. 

The objection to the second auggewtion la Indicated by the 
fact that even under the continental Inquisitorial procedure, 
where as a rule the Judge himself examines the witnesses, his 
uuntncss to examine experts upou technical Questions Is so rec- 
ognized that on a reference of any uuestlon to a board of ex- 
perts the parties are represented by one who Is himself an ex- 
pert. 

Anyone who knows the lalior performed by lawyers In gath- 
ering even the superQclal knowledge re[)ulred to examine or 
cross-examine an expert witness, known how impossible It would 
be for the Judge to perform this duty. The witnesses, moreover, 
would still be pnrtisnnH. My iiersonal opinion la that a lai- 
should be passed requiring all expert witnesses to be appointed 
by the court on its own motion, or the moliim of either party. 
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tbp fee to be Qxed by tbe court nnd lo follow coats; but If botb 
parties shall agree upon any one or uiorp fspertB. the c 
Appoint tbt'in, subjei-l to the dieiTi'tloii of tbe 
aumber. In crlmJuBl eases th« court, in Its discretion, may ap- 
point additional experts, higb In their profeaHlon, and miut  

t least two experts unmed and deuiauded by th« defendant. 
,-e tblB pliHHe of my subject witliout again de- 
ploring tbat ttie profession of tLe law seems to be steadily los- 
ing to the newspapers and polltlclauM tbat power and Influence 
over leglslHllon and leslfliitlvo reform, and 1 wIhIi 
i could l>e devlaed to coax (he members ot the bar 
of tbis Mlutc Into closer unlou and that tbla nKsoclatlou might 
sliake off tbat apathy whlcb makes lawyers eudure for centuries 
the known Imperfeetlona of tbe law. 

There is auother siibjeet regnlrlng the aid of leglalatloD, 
whicb Is a part of tbe one now under discussion, and tbat la 
the aid to t>e given experts by tbe Involuntary physical examina- 
tion of plaiutiffs by medical men, In cases when such examlnu- 
tiOD seems necessary to tbe endfl ot Justice, 
hopelessly divided on this subject. Tbe Supreme Court of the 
United States and of New York— two weighty authorities— be- 
ing on the side against tbe power of tbe court to order and 
compel such examinations. 

Such decisions are undoubtedly ao outKrowCh from that 
most admirable provision of the common law that made everv 
a body sacred to blmseir and protected agalust either blows 
or Judicial torture. Tbe English carry the doctrine so far that 
Id a recent case before Mr. Hannay. aitbougb tbe prisoner was 
BO lousy that he could not be brought Into the court room with- 
out danger to every pei-son present, yet. there l)elng no statute 
permlttiuK him to l>e bathed and washed against his will, the 

■t adjourned to the back yard, placed the prisoner In a circle 
of strong disinfectants aud germicides, and proceeded to Judge 
lutslde of this charmed clrcumferfuce. 

In criminal cases the objection to compelling an examina- 
tion of the body is supported on tbe constitutional provlsliin 
1 shall be comiwlled to give testimony against blm- 
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BC-lf; auJ the trourt. In People r. McCoy. 45 Howard's Prnctlce, 
21IS. refused to allow physicians, who had exainlued a woman 

lo see whether she had recently beeu delivered of a rhild. to 
tMtlfy, Biiylng: "They might ae well have sivuni the iirlaouer. 
and compelled her by threats to teBtlfy that she had l)eeu preg- 
uaut imd tieeu delivered of the child, ae to have eoiiijielled her 
by threats to allow them to took Into her person, with the aid 
of a speculum, to ascertain whether she bad been pregnant and 
liad been recently delivered of a child," 

With nil dne defpienee lo said i-ourt and those of my breth- 
ren who ui.iy agree with It, SHch renHonlUR seem* to me childish 
In the extreme. The intention of no system of Jurisprudence la 
1(1 protect a criminal or to shield crime. The Intention of every 
fysteni of iurlspnideiice 1» to. by all proper meana. detect i-rime; 
and under the civil law the prisoner himself can be interrogated, 
relnterrogated and croas-lnterrogated In order to elicit from him, 
if there lie no other wlliiess. the truth mid fncls of the case. 
It was against this practice of the civil law, against the Inijuls- 
itorlal metbiid and agnltint torture thai tht Knetlsh and our 
own constitution aimed. A prisoner could lie broneht into n 
court of Justice, ani] without the aid of counsel, could be exaoi' 
lued, cro.is-esamined. re-ejiamined and returned to hla cell; 
brought out aicaln, examined, re-esunilned, cross-i'xn mined and 
d'smlBBed: brought out agaia and cross-examined, and even 
racked and tortured, imd though imiocenl. nileht and probably 
would make such contradictory statements and so testify that 
out of his own mouth he would be couvlctcd or a prejudice cre- 
sted against him. Tbi>se are the reasons a prisoner Is protected 
from testifying against himRelf: and the added i-enson that If 
he were compelled lo teatlfj against himself he would almoat 
of necessity resort to perjury to protect himself, possibly even 
though innocent. And this protection of the accused lies In 
these reasons, and nol at all In the iiresiimptioii of innocence; 
for this presumption might just as well, so far as the philosophy 
of the law is concerned, be removed by his own testimony as by 
that of another. 

Now. then, if this conslltutlonal protccMon exists, as hislori- 
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; iH'lleve It d<»'8. i 
agaiust tile torture anil In Xbe. Tear that the Innoc 
ccsBfully pass ttarougL the ordeul ot a rigid examination nud 
croaa-fx ami nation. It is manifest that an exauilnutiou i>( llieir 
bodies for fircmnsinutial pvldeui^c, which they couiil iioi nttlrm 
or deny, Buch as marks, wounds or coodltona which speak for 
■I'niUK whkU the person sued conlil not be 
, Is not withiu the t«plrlt of the conHtltUtlousl 



the 111 SI' Ives, 1 
pelleil to an: 
protection. 

There set 



e lo be ebmod In the profession some 
tender towards the 



tilea that the law Ik nud ough 
Just liecause he Is a crliiilnnl. 

The whole phase of the question Ib best reviewed. In au 
opinion, by Judge Ilawley, now of the U. 8. District Court In 
State of Xerada v. Ah Obuey. 14 Nevada. 82. 

"The objeet of everj* ciimliial Irinl is to ascertain tlif truth. 
The conslitutinn piohibltN the state from compcUinit a defendant 
to be a witness iiRninst hlmsi'lf lieeuuse It was Itelleved thai he 
might by a flattery of hope or euggeMlon of fear, be induced lo 
tell a falsehood. 

"None of the many reasons urged against the rack or torture 
D be a witneBB agaluat 
:'ompelllng a defendant, 
1 In the presence of the 
 whether or not a eerlain 
. ^nch e:camlnatloD could 



or agnlcst the rule eoniiielling a 
hiui^lf can be urged agalitst the a 
upon a criminal trial, to bare his 
jury w> as to enable them to illaco 
mark could he sieeii imprinled there 

not. In tlie very nature of things, lead lo a falsehood. In fact, 
Its only object is lo discover the ttnith. and it would be a sad 
commentary upon the wisdom of the frnmers of our conatiiutlon 
to say that by the adoption of such a clause they have effect- 
ually closed the door of Investigation tending 
trutb. 

"The constitution meanB what a fair and reasonable Inler- 
pretatlou of Its language imports. No person shall be compelled 
to be a witness, that is, to testify ugninBt himself. To use the 
common phrase. It 'clones the mouth' of the prisoner." 

This case ably revlewa the law upon the subject at that 
date. 
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As a matter of fact, i-ompuleory i-xanilnatioo of the bodiF 
lias nlwayB existed, eveo In EDgland. The 'ecclesiastical tflurts. 

wlilt'h tlirougli the churcli took their law from tbe Ituinas law. 
having charge of matters of divorce, always eieri'lsBil the right; 
and their successors, the courta of equity or other courts having 
iurlsdlctlon of divorce caseH. have exercUed the right where 
Impotency wna aet up as a ground for divorce to compel either 
the wife or liusbaod or hoth to submit to a medical examination 
to determine whether the ground for divorce existed, and I 
personally believe that In Iioth clvlt an<l crlmiual cases courta tn 
the aid of Justice have ijowev in liielr tUsoretion to compel a per- 
son seeking the aid of the court to submit 10 a physical examinti- 
tlon, when in tbe judgment of tbe court that becomes a means 
necessary to determine the truth; ami that this la strictly within 
the proTlslons of the common law. 

The growth of opinion seems to Ite iu that direction, as the 
refusal to allow an inspecllon of the body, which would elicit 
Ihe troth and determine the matter in Issue, Is repugnant to 
any sense of Juslce. The question haH never been passed upon 
by the Supreme Court of Oregon, but the lower courts have 
without exception so far as I know ordered tbe plaintiff In civil 
cases to submit to exa nil nil lion by phyaicnns appoluieil by the 
court, under pain, oa refusal, of having proceedings summarily 
suspended till the onier of the court was ol>cred. 



The Revision of the Constitution of the United States. 



Mr. President and Members of the Bar Association: 

A paper with the above title, in the January -February num- 
ber of the American Law Review, emanating from the pen of 
Judge Walter Clark,- Is the JuBtlHcallon for my few woi-ds today. 
This paper demands, and. Indeed, the learned writer speciHcnlly 
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IcTlteB, dlBcusHlon. Tbe high characier of the writer lenda weiKnt 
to what olherwlBe might safely bv left unaiiHwered, or treated as 
carrylDg lii Itself Its own refutation. The spirit of Inteuse Icou- 
oclasiii which pervades this article la charai^terlatlL' of tbe c-oudl- 
(lon of imreat which belonea to the times. Vet 1 sliould view 
myself as unworthy the profession to whleh 1 iH'long, though 
quorum non magna para aiiiii. as well us laoliiiig 111' u spirit of 
devout patriotism, did I permit either his premises, or the de- 
ductloDB he attempts to draw therefrom, to remain uuehallei^ed. 
t have prepared my anawer <-ou amore. yet tiastily. and with bat 
slight opportunity to fortify my aseertlous by citation, yet not 
the less do 1 vouch for the ImpreguaMe nature of my attitude; 
certain am I that the modern march of barbaric emperlcism Is 
to be Juetifled neither In tbe fleld of statesmanship, jurisprudence 
nor ethics. 

The entire article la a moat excellent example of a non 
setiultur. The learueil writer MtnrtK (ml with the assertion that. 
"It Is strange, Indeed, that thin aubjeet has not heretofore more 
powerfully attracted the attention of the electorate of the Union. 
Onr federal couetltution was adopted llil years ago. In that 
I'me every state then existing has. one after another, radically 
revised Ita constitution, and most of them more than once. In- 
deed, there Is no state that has not revised its constitution except 
those most lately admltied." etc. And unalu: "How could a 
federal constitution of lid years ago he sultalile to this day. 
wheD each slate has so often had to change its organic laws?" 

Now it is undoubted that sweeping changes have l)een made 
In the organic laws of many of the atates. Yet why should 11 
be afllrmed that all of these changes had to be made? The state 
of Oregon adopted Its sole and only organic law upwards of forty 
years since, and that has be(>n maiutaliied ever since, iinimpaireil 
in every particular. And the people seem to he getting along 
fajriy well as it is. At any rate, tliey have persistently voted 
down every attempt at amendment. 

Now what has lieeu the character of these changes which 
have taken place lo ilie organic laws which we are told "had to 
be made." Largely they have been attempts to fetter the action 
of, to bind the hands of the legislature, the servants of the peo- 
ple. Publicists agree almoat with unanimity, as well they may. 
that the attempt to Inject a code, even a code of practice, as has 



t:-: 



I 



^— s, 



I 



 52 

been done In some states. Into iin avgt 
terror in Eoverumeut. 

A constitution properly nit 011 Id I'oul 
Amoug 11 free people, people wLo Imv 
people wlio aw nlile to ninhilnlii and 



ilii tun few spE-cltlcHtlous. 
' earued ilii-lr f1'eedi>in, a 
lie worths- of libpii.v 
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fewer tbe Iwtter. A desigrnutlon of the departnients of tlie gO»- 
ernnient, a. bill of rights, a recugultion of magQa cbarta. the peti- 
tion of right of trial by jury, hal>eas corpus, a apecltlcatlon of the 
duties of these depai-Iiiieiits. a few ehei'kit; thia sliould suffice. 
Every step lieyond tills Is nil eut^roiiehiuent uiHin the rights of the 
people, Is Hu nrrnlKninent of tlie people themselves. Is a iiueation- 
Ing of their right or at lenst their wipaeity for self guvernment. 

If the many restrictions placed In recent years upon tbe dif- 
ferent depnrluieiitM of liie state a'overunienfs by Ihelr new con- 
stitutions are needed, they stand forth as terrible ludlcimentB 
of the BPrviinla of the i)eople. of ilie people llieuiselves. If Hi«e 
checks are ivally needed, then lias virtue departed from the land. 
Corporate Inst eainiot eornipt a iieople woilhy to govern Itaelf. 
No aiieh bug-bear as that. Is needed to Justify these constitu- 
tions. If, like the later Roman Republic, we are corrupted W> 
the core, fitted only for a OiPHHr. if we are rotten liefore we are 
ripe, then Indenl Is destrucilou inevitable and no baud, no 
cheeks, may stay the rapid descent. 

But I believe these later coustltnllonB are mistakes In at- 
tempting to deal minutely with so many varied Interests; and our 
|)eopl^ with tbe good eense which is ao peculiar to the American, 
will ultimately recognize this. 

1 have indicated what the Ideal constitution should contain. 
It should Indeed be comprehensive enough to meet the changing 
conditions accompanying the growth of a great people. It abould 
expand with the expansion at the Xailon, But It abould con- 
tain within Itself the elements of growth. Within Itself should 
be found an rtastlcity enabling It to keep epflce with tbe ninrcb 
of empire. It should Itnelf possess llii' jirocesBeB of evdlutlon. And 
this ideal has been accompl lulled In the American constitution. 
Gladstone says that It Is "the most wonderful work ever struck 
off at a given time by the l>rain iind purpose nf mini." 

But this constitution was not struck out at once as by a di- 
vine impulse. It Is the bright eonauinraotp flower of ages of 
growth In 'constitution making. It Is an evolution after centuries 




t. of (rials. i}t failures, at partial >tU(;(.>os8«s. )i is the cou- 
Ion of till- IVraian and Atitc auil liomaii uuil Gfriutiulc 
auil AiiKllcan philoaopby (if govei 

It will not do to throw It aside with a sneer as adapted only 
tu tlie limited doinalna of Diir revolutlouury aires, any ninre than 
tlic splendid nceompllslinientB of I'lato and Aristotle, the ochieve- 
niciit o( PhldlaH may be restrit-ted to u small Attic community, 
or ilie immorlal virse of Sliakcapfart to oar seml-barbark' sires. 
Kti'rnal tniibs nevi-r die. whether In the domain of poetry, 
philoHophy or govemmetit. Nor must ve lose elgtat of tbe cbar- 
iiiler of the aniendmciitK to our foustilutiou. Tbe layman told 
that fiflei-u amendments bavE- Itecn made migbt think these i-vl- 
deiiivH of tbe lueompleteueaH of the atrncture. But In fact tbe 
lirst ten were praetleally n part of the original lustm 
inere remgnltlou of the retention of certain Inalienable rights. 
Tbe last three were etiaeted lo eorrect a dlfllcnlty which our 
fathers were not ignorant of, which Ihey observed with clear 
vision, but tbe providing for which at tbe time would have 
liiiKanted Ihe perpetuatlou of our luslltutlons. The frighiful 
I'lilaelysm of '61-'{'>5 Injected lulo the' couatltullou certalii |:ro- 

16. wlioBc adoption bud been by tbe force of circiimslanci's 
merely i>oalponed. ()o that In effect this instrument stands today 
HH It was enacted, except aa affecled by the proceaseH of evolu- 
tion. This charter should contain and did contain within Itself 
all the elements of firowlb. Tbt! Infant Is the prototyiie of the 
giant. He ejipaiids and adds Qesb and sinew and blood and puts 
forth his alrength by the eternal laws of growth. He la the 

, yet he is different. Our organic law Is t 
text U there ns first pnbllsbed to tbe world, yet Is It different. 
The opinions of Marshall. Storey. Taney. Chase, Walte. Fuller. 
the constructions of Hamilton. Webster. Lincoln, not to mention 
lln^ forceful argumenls of Pirant. Hherldan and Thomas, ore a 
part of the very life of this inairumenr eTidencInt; Its growth, 
lis adaptability and its actual adaptation to Ihe growth of our 
Even tbe change In the wyslem of electing our president 
evidences this, and. a fortiori, Ihe continued malnleuance for 
over a century of tbe prtndple of restricting a president to two 
terms. Indeed one would lie laughed at who atteiniited to secure 
n knowledge of tbig inslrument by merely reading Its text: and 
tbe article which I am discussing Is a forceful liluslration of 
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tbe wiiii' reswirth of Urn Atithor In .Uscovirlng thp vaijotis 
soiin-cH of an ondersiandhii; of tlio doi-omenr. 

Indeed this conetltutlon of oura Is today as large. In a sense 
as wa« the whole bodj- of the common law one hnndred years 
ago. and Its maaterj- would Involve a study of nioi-e Looks and 
require as much time. Ita evolution Is not nulike that of the com- 
mon law Itself. To overturn It by the suhstltutlou of another as 
conlemplated-for that substantially Is what Is urged -would 
be as destractlve of all order, all aystem. as to ndopi a forelsn 
law. It would produce n tevolutlon. ending lu chaos. 

I tlo not wish to be understood as opposing all changes, every 
nmendnicnt. Perhaps some of the suggestions embodied In the 
paper referred to may be worthy of consideration, but the tone of 
the article aa n whole 1 would sincerely deprecate. 

And what .hall be said of that suggestion to which be de- 
votes tbe moat attentloiiV A change In the selection of the fed- 
eral Judleiary and tbe suhstltutlou of a short tenure of office 
I ah. .Incer, tn tlie belief that this would l». the most dangenius 
innovation that could 1* suggested- The argument for an elect- 
ive Judiciary is based upon an utter misconception of the char- 
acter and oldlgatious of this office- and of the duties appertaming 
thereto. The judge Is not and should not be. except In a degree, 
a servant of the people In the sense that executive and iegtslatlve 
officers sustain ihat i-eiatlou. The Judge is tin- scrvnnt of the law. 
He sboidd W Independent of everything but tbe law. lie is aud 
shonid 1» dependent upon the law alone. Independence of the 
law requires Independence of tbe Judiciary. The one Is Impos- 
sible without tbe other- And Independence of the Judiciary is 
seriously hampered t>y a short tenure of offl<-e. Time forbids any 
full treatment of this subject, but it must not he passed nn- 
notlced. Then, are grave yet psyehologlo.U yet obvious reasons 
why the whole iKsly of tbe people ate 111 adapted to the selection 
of Judges, even as they would he for tbe selection of anv persons 
requiring a high degree of special technical skill, yet Is this ob- 
Jeellon of little moment compared wlih the danger of requiring 
the Judge to anbmlt his contluct to tbe Inspection of perhaps the 
biennial commitla. The member of congress the exeeuilve officer 
mar properly consult the wlsbet. of his constltnent, aud may Ii.- 
qnently be governed by them- But a p,dlilcal Judge a Judge 
seeking the benison of the populace- that I, a catastrophe from 
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wlilcli our Aiiierluiii couBtltutlon linn happUj- tbun fur ren^oveil 
ua at \ea»l xo far ub Ihe re<lera] JudJclar; Is troncerned. Ttiat 
the HtatPH liave not witli like fellcltj- nverle<l tblH evil, let the 
records of luauy courts benr wlliieKH: then loo there arp couni- 
lesa deplBlons whleli never reflfli the court of Inst resort. 

It may be admltleil Ihat the elective Hystem has uot Iniriie 
Buch rotieu fruit as lultcht have Iwen loobi^l for. The names of  
many lllustrlouB Jurlels I have learned to reverp. Yet pven here 
may it uot be nHserted Ihat they have been icreat In Bplle of the 
Bysleui aad are not the jtroduct of l(V Then. too. Eu some states, 
as iiotal)ly Xew York nuil I'ennsylvnuiB. lernm of olflce have been 
eo long as nlmmt to amotmt to n life tenure. These sH^e of the 
law an> easily pre-eminent anywhere. Conttinntlnople could pro- 
duce a TrltHmian: a Htnnrt dynasty could furnish a Coke. 

"All despotic governments, whether the aliBolutlsm rests with 
SD Individual or the |>eople, (meaning of course the majority.) 
strive to make the Judiciary dependent upon ihemnelves. I.au1s 
XIV. did It. Xapoleou did It. and everj- absolute democracy has 
done It;" us wltnews the conrlH of Paris during the reign of terror. 

iLlelxT Civil Liberty, p. 222.) 

"Where the people are the first and chiefest wmrce of all 
power. HB Ig Ihe ease with us. the eleetiug of Judges, nnd espe- 
cially their election for a limited time. 1h nothing less than an 
Invasion of the necessary division of power, and the submission 
of the Judiciary to the liiHueuce of the power holder. It is, there- 
fore, n diminution of llbeity, for II is of Ihe last imjiortance to 
place the Judge i>elween the chief power and Ihe party, and to 
proie<-t bini as the Independent, not Indeed as the despotic, organ 
ot Ihe law." 

(Ibid, 223.) 

Indeed all history teaches that the most frightful tyrant may 
be the pure democracy; the rule of the- majority. Some where 
there mu»t be an arbiter l>etween the supretue law and the rule of 
faction. . Some where there must I* a prolcclor of this higher law 
against the unwarranted encroachments of a factional majority, 
and where AhaU II Ite fotmd hut In a Judiciary responsible to 
this higher law alone. Of eourne the Judge must be prepared to 
render an account of his stewardsblp. He must he amenable to 
Impeachment and pnulshmentfor violations of his duty; but move 
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tliBu tliiij must be or less Ibau tliU-^ must Ihj ulUiuiitely, ulUiuately 
I Bay tile eud or civil Uherty. 

A cpmarbable ermr U maiiirest lu tlie fultoivlD); slaicmt'iit 
from tbe urtlele 1 am coDBldmlug: "This mucli Is to be said In 
excuse of the fraiuera of (lie Fedti-ral couatliution. tliut at tbat 
tlmi' few Judges were fPlet'ted liy tlie pHiple, iind l)eshli-9 the vaat 
power sluee developed in the Judlelary of settlug aekle and an- 
nuHlng legislative and eseoutive uetiou was iiuauapected. It had 
been assaerted In one or two cases of siiiall luiportauc'e, liut its 
aeope and etTeot were not discerned, sad beuct- Its abuse was 
uot provided ugaiUHt iu the i^ou^tltutloii. Thnt duty was de- 
volved upon HB. This atotenieut I bi'lieve to be untrue. In the 
flrat place even In colimlal times the I'liurtM did not b^Hllnti' to 
Bel aside a law which conflk-ted. either with the laws of F^iigtand 
In eertaiu casea wliere fundamental rights were violated, or with 
the colonial charters which the coloiUsts so highly jirl^ed. Coio- 
dIbI history furnishes many sueh litslnui-es. 

In the uext plai-e ns thi' t-oustltul inn itself clothea rhe Sii- 
lirenie Court with Jurlsdlt'tlon in all i-aKes arlaiug under the con- 
slltutlon. the laws of the Culled Slates, and Ireatlea made under 
their authority. It followed ii-reslxtihly liial this tribunal is tlie 
flnal Interpreter nt tbe count Itut Ion. and of the laws and irenliis 
made by the I'uited Stntes. and of all laws made by the si'ver.nl 
states so far as they conflict with the organic law. But again 
tills constitution after its adoption by the celebrated convention 
whlcb framed It. a convention uniiiue In the annals of history 
lor the aceumulatloti of jwlltlcal wisdom which adorned It. was 
subjected to a most searching and tar reaching discussion, a 
dlacuaslon whlcb was participated In by the entire people; no 
phase of It was left unconsidered, and In the "Federalist," par- 
ticularly In a paper written by Hamilton, this very subject ia 
taken up and argued. There was then no misunderstanding con- 
cerning what the framers of this iUHtrumeut themselves thought 
of this question. Hamilton says referring to the tenure o( 
office of the Judge. "The standard of good Iwhavlor for the con- 
tinuancetnolficeof the judicial magistracy, is certainly one of the 
most valuable ot the mo<leni Improvements in the practice of gov- 
ernment. In a tuonarchy it Is an excellent barrier to tbe desiwt- 
Ism of the prince, in a republic it is a no less excellent barrier to 
the encroachments and oppression of the representative body. 




• • • The toiuplele independeuce or the cuu 
peculiarly eHBeutlal la n IhnJifd const i tut Ion. Hy a HiuIiihI ixid- 
Btltutlon I imderBiaml one -n-hlch coDtalDfl certain epeclfled ^x<xp- 
to the- \egMatWe uiitborlty: sucli, for Ineiaiicp. as that It 
sIihH paaa no hllla of aitnlnUcr, no ex post facto laws, iiud tbe 
like. LlmltatJoDH of tills kind L'an lie preserved 111 iiruciicc nu 
olbcr way than lhroii|;h Ihc medluiD of the eonrtii of JiiHIlce; 
whose duty 11 mum be to declare all nets i-ontrary to tlip maiil- 
feat tenor of the constitutEon void. Without thU all the r 
tione of particular rlglii« or privileges would amount lo nothing." 

(Federalist, Xo. LXXVIII.) 

Hamilton then proceetlx to meet and combat the popular ob- 
Ji'ctinu tliut audi power In the Judiciary to declare leKlBlatlre 
ui.-ta void would Imply a Htiperlorlty of the judlciarj- to tlie les;iB- 
lutlre power, making an eiabiirate and lucid argument in sup- 
port of lilK position. I'haracteriTttie of the disputanl. Indeed, 1 
wish 1 had the time to reproduce tlila whole paper. 

How In the face of a record like this can It be aaaerted that 
this power, exeriised by the Judiciary waa. at the lime of the 
adoption of the couHtltution, ■■unsuaiJectedV 

I think I have Indixputably eetabllHhed the contrary: that 
as to this power at least, there was no niaglc. no legerdemain, no 
subterfuge eniplo.vcd in concealing tram tbe people the full acope 
of the document snbseiiupntiy ratiUeil In each atate. indeed this 
BMiertlon has even less to support It than the suppoaitlous "Crime 
of '73." They are Itoth apocryphal, ei|iially ao with the am 
nient that there ■Mas quiet talk of calling to the throne 
the lufaninus Frederick, Duke of York." Tills  
deed have iteen "quiet." so inuch so aa scarcely to have ruffled 
tlie smooth plane of historical narration. Does anyone for a 
niniDcnt doubt, that, had it lieen determined to erect a monarchy 
upon the wreck of the confedeincy. nnanlmlty would have 
pointed to one as the only name to be considered for n monarch? 
■•Yes, oiu^lhe flrst-the last— the liest- 
Thp rini'innatUH of the West 
Whom Knvy dare not hate." 
Tn tine, all of these utterancps aliout plnclng In positions "those 
who look down upon and revise, and negative when they see flt, 
the actions of the exeeutive and the letlslallre" and nbout there 
being "no check upon ilie unlimited and willful exercLsc of this 
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power," were debated at tbe time of tlie ndopiloii of th4> eoostl- 
lutlon, were supposed to have been permaueatly dlspoBed ot 
more tban a ceatur; ago, aud every acbool boy Is armed wltb the 
appropriate weapons to destroy them. 

Let U8 siipi>oae the election of the federal Jiidlt-lary In tbe 
manner propowd: we should have the people of Oregon ifor tbe 
state and illstrli-'t are contermlDOUH) selecting a district judge 
who would be called upon to detennlne tbe validity of an act 
of these same people of Oregon, destroying perhaps vested rights. 
Impairing tbe solemn obligations of conlracta, robbing one man 
and bestowing favors upon another— nil of these things are con- 
ceivable with H century of state legislation lM>fore us—and then 
this same Judge submitting bis claims to the suffrages ot an 
ludlg&ant people. Let it be said, to the honor of the American 
judiciary, that state Judges, the fruits of this Iniquitous system, 
have yet risen superior to nil conslderatlonsbut devotion lo honor, 
to truth, to the law. But I say to the people, how do you like 
the picture? Is not this very close to a condition whei'e one acts 
as a Judge Id bis own case? And Is It not Just such a condition 
that our constitution was designed lo avoid? As an Illustration 
of what might l>e under tbe proposed aysteni. more potent than 
imy fancied picture, as a note of warning, let me refer to a causit 
decided not long since by two tribunals. If you know the cases, 
crmment is needless; if not, read them carefully. They convey 
ft lesson. (They show us the rulings Hint nn elective federal Judi- 
ciary might be expected to make.) First, examine Beverly v. 
Bnrnltz <40 Pac. R., 32.'). 5.'i Kan., 451): then read tbe decision In 
tbe same case upon rehearing. Chief Justice Hortou having In the 
meantime resigned I55 Kan., 40tli: then turn to the opinion of 
tbe Supreme Court of the United States In this case upon appeal. 
iBarnitK v. Beverly, ll» 1'. S., 118.) A number of similar illusira- 
tlons might be drawn, but It Is unnecessary; ex uno dlsce omnia. 

Yes, "They are." as Judge Clark asserts, "as truly beyond 
the will of tbe people as the csar ol all tbe Russlas;" but they 
should be beyond tbe will of ever}- master, whether despot or 
democracy, servants Jtloiie of that law tliey are sworn to obey. 
Frederick II. wrote a letter to his own Supreme Court enjoining 
upon the Judges to t>e faithful to their oatlis. and to do Justice 
notwlthstanglttg royal demand. The court ordered the letter 
framed aud hung up In Its hall. This Is nn Instance of even an 




absolute moiiarcti recognizing the supremacy of the Ian*, auJ tlie 
principle that Judges itboiild Judge by the law aluue. 

So LouIb XII. or France. In bis edict of 141MI. concerning the 
high courts of Justice, ordained tbat tbe taw slioiild always be 
followed. In Nplte of royal orderM, which liuimrtunlty may have 
wrung from the monarch. 

: underatand the apparently tutal mlsconceptiou of 
these great questions evidenced throughout this article. If. ou 
the other hand, my own views are miBtaken, I err In cuuii>ai]y 
with u glorious tMHly of statesmen and puhliciats. 

In the same volume of the American Law Review. Is a short 
but interesting sketch of a constitutional struggle now taking 
place in Japan. The views of the foremost statesmau of Japan. 
Mariinis Ito, ar? there presented. In commenting upon a ]>rovlHloii 
of the coustltutlon of that country, securing a permanent tenure 
of the otllce of judge. They are a recognition of the same correct 
prluelples of governmeut which, not long since, elicited the at- 
teutloD of the world In the department of economic science: "In 
order to renialu impartial and fair Id trials, the Judgen ought to 
occupy an independent poBillon free from the Interfere 
poww, and should never l)e luUueuced by the Interest of the 
mighty or by the heat of political controversies." From every 
point of view the founder and expounder of the Japanese con- 
■tltutlou may boast tbat he Is a "citizen of n 

To lie told that the American people have outgrown th^lr coit- 
Btltutlon, even as a man tlie clothing of the Iwy. Is much like tell- 
ing the Christian that he has outgrown the code of Jesua adapted 
only to a primitive people who tendetl their flocks upon the hllla 
of I'aleBtlne. but a total "misfit" for the mighty limbs of modern 
Christendom. 

I repeat that I recall many lIlustriouB names upon the roll 
of tile elective Jtidlciary. but I reflect that a popular election 

? almost gave the presidency to Aaron Burr, and it may l>e 
qneetloned whether the people would have performed that act 
■Which alone was sudicleut to shed lustre upon the admlnistnition 
of the elder Adams, (he gift of John Marshall to the nation. It 
may well he questioned whether this elective system would have 
added to the rolls of America's judiciary those names which 
truly belong to the EmuiorlalB. Mnrxhnll and Stoie.v. Kent and 
Rbaw^. I recall that Barnard and CnrdoKO were fruits of this 
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plaiit. and itJHt wblk> our givat Cooify vi-ns elected to tbe bench, 
bo nss ilefeared lu l8Sa, utter a bitter iwliticitl criDtest whieb 
raged around the n.HPStlon of tlie merits itt ivrlain judicial de- 
cialons. 

To quote tlii> wnrdK of Ibf I'liiliii'iil blisturlun of our eouHrllii- 
t!on, George TIcktior Cnrria: "Tbe iMsltion oiid [anclions of tbe 
Jiidlctary •  • • do admit and n-quire absoluie coii- 
fideQL-e. • * " It is never IfBltlnintely open to tlie 

Influem.'e of any otber depart ment. Tlie reason Is tbat ibrtr 
Qi'tlon does not i)roi'ee<l from Intllvldiinl discretion, but Is re£ii- 
luied by ibe principles of n, moral science, wbose eslstenee is 
wbolly independent of tbe wltl of ibe particular Judge. Wbercns 
tbe action of boti) the exe<?utive HUd tbe legislative depurtnienls, 
wllbin tbe llinltR proscribed Co It 1)y tbe fiindamenial Ian*. In- 
volves the exerelae. to a wide >'\rent. of mere Indlvlilual discre- 
tion. The remedy for a failure In the Judgp to justify the con- 
fidi'Uce reposed In hlui is. llieri'fortf. only by Inipeuehraent." 

12 Cons, of U. »., Ed. I«t3, p. 24«.) 

Thejndicial iiower of the mited States, considered with ref- 
erence to Ite adapts) ion to the purposes of its creation. Is one of 
llie most admirable and felicitous alruetures ihnt human govern- 
ments have esblhlted."' (Ibid., pp. 422-3.1 

And now this constltuilou, test and comineutnrj-. the work of 
HauiUlon, Webster. I.iueoln. dlrluely Inspired. i)ie foil fruiilon 
of the sacred saerifiees of our sires, tbe eons urn motion of all the 
hearea sent aspirations of the ages. Ihe assurance of the pcrnia- 
nt-ncy of Anglican civil liberty, a pillar of cloud and a pHInr of 
fire to eheer the hearts of those si ill oppressed, to guide tlieui 
towanls the promised laud. Eslo ix'n'etunl 
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Gentlemen af tbe Oregon Bar Assoclnilon: 
II was ail English slateamau. I bellevi 




that lireat Britain had ne 
at a time hy tier philosophers. 

Perhaps It Is n source of coDEratiilallon that this 
lina nerer yet been Boverned by Its rerormers. 

It luny lip tliat the fact that the ivforuier hue rurrly tri- 
umphed with hlB cause ia in nccurilanee with h decree of the 
God of nations who has raised, ruled and destroyed peoples and 
governments as steps toward the iiitlmate perfection of i 
moral and soelal condition on earth— that the reward of the ad- 
i of refoniiatioD is usually the fame of history and not 
the applause of eo-teniporaneous uiultiludes. 

Rather, it Beeiiis to me, however, that the reformer has 
frtiled while bis reform has succeeded, because reformers as a 
rule are theorisis, doctrinaires, often visionaries, urging upon a 
careless, ntilitarian world changes, often salularj', but which 
And recognlllon only when finally espoused and advocated by 
aggressive men of alTalrs. ae<U!itonied to the manaitement nf 

I, the development of Ideas and the establiahment of systems, 
h the progressive, liberal Ideas of the Floren- 

• martyr, that glowius Ifeiilus of the fifleenlh century, Je- 

i Savonarola. Beneficent, humane and Just as was the gov- 
ernment he soiiglit to institute upon the ruins of tiie cruel spleu. 
dors of the Medici, his cloistered iraluiug iiad left bim, with all 
Ills wisdom and all his courage, impractical and unfitted to malii- 
Tiiin his position, impregnabli' as It was In righteousness, against 
the ort'anlzed opposition of vested wrong. And yet It was but 
llllle more than a ceutury nml a Iialf later that the stern and 
practical Cromwell established subslaullally the s 
Knsland, and maintained II long enougb to demonstrn 
wondering world that tovernmenls could exist and prosper 
without a king— long enough io plant deep tbosp seeds of lib- 
erty, whk-h found root and developed the stnrdy plant which 
has bloomed and fruited la t\ie American Republic, and the con- 
stitutional governments of the Old World, 

Thus that was it with that literarj- marvel of France, Jean 
Jacques Rousseau, whose vivid conceptions of Individual sov- 
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erelguty Eleflmfd In the coutra eoclal. He Hle|)i beneath the 
dark marble of the suicide while the positive and forceful Mira- 
beaii lauQcbed the revolutloiL upon the basis of bla dreamH— and 
In that communistic holocaust France wan pleansed for free- 
dom's garb. 

So, again, was It wHli tlie lofty philanthropy of William 
Lloyd Garrison and bla early aaaoelates in the abolition society. 
Their methods failed, but their principle found a victory through 
the Hteadfaat character, plain common apuse and Intimate ac- 
quaintance with human nature which character Izeil the ereat 
commoner, the might of whose pen shattered the slave block 
and melted human shackles uu American uoll. 

In the same manner the imi>erlal theorists of the Germau 
states dreamed of empire, but it required the executive abUltr> 
the purposeful energy and Intense persoimliLy of the i 
blood and Iron to consummate the long -hoped- for unity of tier- 
many, and to place the nation In the forefront of the world's 
greait powers. 

The average mau Is a fatalist, a votary of the seductive doc- 
trine of lassez fali-e. Ue Is wedded to tbe established order, and 
Ir is only under the resistless leadership of men whose i)eralst- 
ency Is stronger than his conservative predilections, that he can 
be Induced to shake off the i^halns which he realizes long have 
eliated hlui. and whk-h hlud him to the past. Conservatism 
reigns practically supreme, and Its devotees never fall to greet 
impending change with a call of danger aud nn appeal, like that 
of the Ephesian sllveramllh. lo the prejudice and selSshneas of 
the ages. 

And yet that tbeiv tire conditions existent requiring radical 
aud iuimedlale aUeuilon ibat the dangers they threaten may be 
averted, and that there are some things valuable In tbe multipli- 
city of remedies always offered by professional reformers, the 
most ultra conservative will usually admit. He Is ready how- 
ever, to jHTinlt the application of the panacea to the disease only 
at the hnnds of such men and such organizations as Impress him 
with conQdence that the proposed relief bas not dnly merit bu; 
Hvnlllng vitality. Reform has come, and will come oidy through 
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the instrumentalit)' of men who are expoBltorsof something more 
rigorous than theory, more ntable than dreams. 

So far as proposeii giiverniiieutal I'liaugCH affecl lejilslalivii 
Dicthoda aii<I remillaui liiwa. aud most of them are itlrccted to 
these. law aseoclatlona are the moat probable aources to which 
the public will look for guidance and Information, hence the su- 
preme duty which these orgauiEations owe to society and the 
state demand Tor the subject that cimdld coualderation aud im- 
partial examination which the training of each individual makes 
possible and his patrlollBm Imiieralive. 

Members of the legal proFessloD are too broad to assume and 
loo obser^aut to lielleve that corruption permeates every depart- 
ment of governmeut or distorts every act of leglslailon, or that 
every public man has his price, or that cither national virility Is 
deteriorating or Individual patriotism declining. On the conirarj-, 
Iheir IntdllKeDt study of history deuioustrutes that our dltHcut- 
tle« are faults for which there Is a remedy, aud that there never 
was a lime when the horizon of man was broader than it Is 
today, when there seemed a brighler prosi)ect for tlie ultimate 
triumph of ihoHe eternal principles of equality and humanity for 
which this republic Htands, and upon which rest the hope of 
happiness for the individual and the eli'vation of the rai'<-, than 
in this gloriouB setting of the century's sun. Individual litH'rly 
is not yet at the gales of nethKcmnue. nor Is tree government 
approaching Cotgotha: still each passing year Is teaching that in 
onr iMnstetl freedom there is often license, and that utider our 
form of government there Is opportunity for monstrous tyranny. 
As compared wlih the almohiliHiu of liings. parliamentary 
government was a material advance, and as compared with con- 
stitutional monarchies repre»entntlvc government seemed to the 
fathers perfect In lt« Ideals, yet after a century's test It is ap- 
parent that there Is much to tie attained liefore the popular gov- 
ernment which eiists In theory shall obtain In fact. There la 
somelhing vitally wrong with a system whicb will permit n few 
men. sharp, suavt aud conscienceless, to mold legislatiiin to tlieir 
own purposes of cupidity and ambition, aud to thwart, year after 
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year, the public will In a. Kovernment pruclHimed ne a democmc; 
whose toundatloBB are Justice and equal rights. 

VTben Ijincoln uttered at Gelfysburg bis cfk-li rated apothegm, 
& gorerament of the people, by the people and for the neonle. 
the chnraeterlaation was In stibatanee triie, but with tlio rery 
Btruffgle whleb gave birth to that fanious iitterauee beeun the 
corruption of the Ideal and the emmbllng of the idol. The extra- 
ordinary legislation which the civil war marie neceaaarj- diaclosed 
to the unacrupulouB prumoter and tlie piilltlcal charlatan the 
posslbllltlea for using leglstnllve bodies, stflte and national, as 
Instruments for the iiccompllslinient of purposes of greed, and 
Btep by step Ihe encroaehuienls of aggregatPd weullh have ad- 
vanced until It Ib undeniable that al times a representative gov- 
, Iheoretirally a popular government, seems in fad it 
llie people, by the polliloiaiia auu for the corpura- 
tlous. 

If we are to be governed by wealth, n'e ahoiild at least he 
houeet; If the majority favor such control, let us deposit the im- 
mortal document of Jefferson with the dust of lis illusirlous 
author in the historic tomb at Montleello, and as a decaying 
nation chant liefore It dirges to dying hopes and luBt opportuni- 
ties; let U8 revise Ihe handiwork of Hamilton's brain, remodel 
our constitution, frame our governmeiLl upon the I'eacllonary 
Hues of privilege, and openly declare to the world tluit ihts Is a 
government by classes. 

But we shall not be so govenied. Tlie nlnrnilst may have 
his mission, but It is not yet. This republic will not fall, nor 
will the control of Its affnirH permanently puss from the people. 
But it will not do to rcKl upon luurela of thi; past, niir upon the 
wisdom of the fathers. Neither can patriotic ellizens afford to 
reject every proposed exercise of power by the people liecauae 
wealth and fashion are pleased to scoIT and style a reform a 
vagary of socialism. 

Free government will only reach perfection as man himself 
reaches It. and as human wisdom Is developing socially and ma- 
terially, why should It not progi-ess In systems and methods of 




Lawyprs— Ihoae lawyera wliosf manliooil ittgniiieB the Doblesi 
Of secular profi^ss I ous— easily the leaders of thought In their sev- 
eraL t-oitiiD unit lea, largely llic iiiolders of piiUllu ojilulon lu pii- 
lltlcal |i»rtleB, versed Ju thf husli.' laws of miiDk'Ipallty. state and 
nation, exerllug everywlief*? au liii|H>rtaiit liitliience. aie clothed 
t respouslblllly, and are Imind in sscrpd honor to dedi- 
cate tbeinselvtw lo the turtlieraiKv of reasouiiMe plans whieb 
promise reforui of refogulKe<l abuses existing In o 

. and to lend their powertnl aid to the formulation into 
effective law of such ns are found to fulHli the n'tiulrementB of 
the occiisloo aud to reUea ine spirit of our lustltiitiuns, A change 

e ctanracter Is luerltable. aud It Is far better that It c 
through coR8tru[-llve influences than through destnictlve forces. 
One remedy Hiiggesled has already iulrenchetl liself among 
d eveu lu the strongholds of conservallam Is Im- 
piesslug politlcul MtiideulB lu i^very walk of life tliiit It is wonh 
a trial, to-wit, thn reference of certain classes of letflslallon lo 
the whole people for anal adoption or rejection. 

Known lo social and political science as direct legislation, to 
literature as the Swiss system, and to party platfor 
referendum, It unfortunately has l>een, either Intentionallv or 
Iguorantly, presented and discussed as a part of a aociallsiic 
propaganda perilous to society and Inimical to the stahllitv nf 
cnr Institutions, while In iriilh It Is liut an extension of the idea 
fuiliodied in the organic law of suiwiantlally every state In the 
fuion-that provision of .-onstltutions which requires proposed 
iiuiendmeuls to lie submitted, not to the leulslatui-es alone, but 
In the whole body of electors. Such Is the reterendum-ihat bogy 
of socialism and auaivhy which monopolistic demagogues have 
diligently sought to Impress the public Is hostile to liberty, dan- 
gerous to property Hud subversive of good govt 

Direct legislation usually, and perhaps necessarily, couples 
"ith the referendum the ninndalory petition, popularly deuoml- 
unted the InltiHtlve. tlist is, the power of elwiora to institute leg- 
iBlBllon by written applicalion. which, tf signed by the requisite 
number, bei'onies a command which lef^lalallve bodies u 
and submit the retjuested law to the people. This lu spirit Is 
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  anrl«nt ma ikp DMlantfaM af I 

more than tbe rtglti nf pettdoa aIwbts MCTvd I* ■!■ at l*ilMi 

IiIixmI. iiimtxtlmwd b}- lu ■■■■JaHwj rkwsMHr aMlr- 

Tti« rniportsm nqoMW of tbe tahfutrv wa«ld oMWHutir )» 
ilidt the lrg«l p«r(«iiUK« »f Tvtna iw tl rt »B t B t tbooM b» «UB- 
• li'iiilr lafR*- to he s goaraDi; ihu tbe iPsialatkNi aaki«4 («r bu 
iH-hInd II the nonnil Jnil^m«-ni of (be peafit^-aoaiirthSag HMN* Ihfta 
rliiil pi'iullar and perp^tnal ilpsire to disturb rilstliis condMoaa, 
wlilrli M^emn alwarn (o Infert a amall portlOD ot ^t^tj ramintiii- 
lly. ''onaJadDK of r rlaiw of well meaning hut ill-balani^d men. 
Ill whom rver; I'tiaDge Ih n-rorm anil vbo. like Hamlel. Itnoelitc 
iliai tli<- tinieii are out of JoIdi and thai ther were bom to set 
tliiTii rliflil. 

KHi-fly iiiit, direct leglslailoD Ib thf Inception and eoDsnniiiia- 
tlini «f laws liy the whole people— the sulmtantlal eatabliRbmeni 
tiT It iJiiri' ileniocracy. with I'ontrrexH nnd leeialatarv easenlially 
1In> iiKi-iitH, and uot Ihe mastern of the |>eop]e. 

Tlie urgiiiiieut Ih. nud tliua far It l« unanHW^red. tfaat with 
Mm adoplloii the rnhrlt which the comipiloiifst. the trlcfceter and 
thi' lotiliylHl have eonatnii.'led for selflith ends upon the present 
■I'lMiue uf ileli'Kuleil authority, nniat fall, and the wlH of the 
voters will Ix' aiipreuie. 

(IrHiliinlly. lis lina been Ihe iHse with every precediUfc sllempt 
lit ri'furiunllun of Hlmse, which has proven merllorloui; and avail- 
liiKi the prupunltliiii liiiit rlHcii alHive polltii'R and is rt'celvinK In- 
iTfMsliig CDueUlei'nt km ii« ii iiieHsiire of vital aud fur reachlns 
[iiilille IntoreBt. It Ihe people can lie trnsted to wisely amend 
•t>n«lUutliiiiK liy dln'cl vnle. i-erlalnly they do not need to make 
iBHii by vntxy. It they cuii Intelllgeuily delegate power, they 
can hPiier dlreelly exerclM' It. 

Thai there l« need of Kume change Is evldencpil by wide- 
■lUfftil wM'lal iinnm iiud the Indlffun'tit attitude in elections, 
slate HtMt tiHiloiial, of an InerenBlnK element In our population. 
The aiHwn'UI lack t>f faith auioUK the |>eople In Icelslaturea. the 
ixilHimken crlildsni of ihe methodx iif cungress and the chraacier 
i»l iiiiieh of Its worh, the Hiluillled degeneracy of the federal 
sfiiaiv fnini stNtcsmaiixhtii to i-uninM-rciu1l»ui. from high duty to 




jiltlful dollar. pres^Dt H Hubstantlal di^mouatrailon tti«t reprviteii- 
tatlve jiovernmeDt Is not Kiiittaliiliie Itself Id the crucible of tbla 
age. Honorable ss Is ItH liiHtory, memora.ble as are Its achleve- 

luvulnerntrle. aud Improrenient of b 
cliaracter muet 1>e si-oureil. 

Chauge must couic (>lther lu a strouger central cove mm eat, 
n reversion towaril the niontirelilcRl Idea, or In a forward n 
lut'ut toward a fuller nsHiiinptlou uf responsibility liy ilie wbole 
people. The latter Is tlie natiiral solution of the problem. There 
will be no permanent backward moveiueot. Neither sovereign 
iiiir subject can exist here. The individual must exercise the 
prerogatives of Iratli. The republic will surely advauct lo the 
fulHIIaient. under tioil. uf lis uilMHion of lllierty aod hunmuily lo 
the world, and It <'an do this only through the Infltnimeiilfllity of 
a government of thi' people, by Ihe jieople and for the pfoi>;e as 
the fathers (wweiveil II. not Us perversion as we know it. 

Swayed by prejudice and panslon. oppressed by a feeling that 
Injustice Is being done, actuated by resentuieut al the arrogance 
or -ested Interests, somrtinies men are vengeful, and for a v 

dominate the yul>llc tulnd, but never yet 111 the 
liislory of any movenieut In which popular opinion has been 
given opiwrtunity to express Uself npon reflection, has the i-alni. 
ultimate Judgment of the people failed to register approvril of 
moral progress, or to army itself on the side of private and 
pulilic faith lu the iiiaintenaiiee of right. 

Kvery effort thus far made lo cure admitted evils of iegisbi- 
tldu has proven Ineffectual liecause they have b«>en i 

y from the Ideals of absolute freedom and complete popular 
ay from the 



cnutrol upon which the nallon 
IM'iinle and not toward them. 

The attempts to prevent ih 
private gain or aggrandize me at, lo i-eslrlc 
opollea, to destroy trusts, to limit the power < 
■: iKiMses. have liecu largely 



f iawH Intended for 
e priviiegcH of n 
f poliiical machinea 
illing tor Ihe 



aud to dethi 

reason that uuder our present system the power which can man- 
ipulate primaries aud carry close election districts, can usually 
I II desires as cnudldales. »nd when elected these 
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men too often prove truer to the Induence* which nomiaated 
tbeiu thaii to llie people who elected them. Were tbe system 
changed and all laws pnsaed by congress or leglHlatiire to t>ecome 
effective only upon approval of Ihe electorate, ilie trade of the 
IMilltlciau would be at an end. men whose patrtotism Is meas- 
ured by their own Intereeta would cease their manipulations, the 
lobbyist would disappear, while the leelslator would reflect the 
sentiments or hla constituents and give support and i-ouutenauce 
only to such leslslatlon as he believes the people demand sod 
will by their ballots suetnln. Should le^lalatlve bodies fall to 
register the public will, the power of the citizen to Institute legis- 
lation by petition would be promptly brought Into operation, and 
the opiJosKlon of Individual legislators would yield to a command 
none would ever dare to disolwy. 

I assume, briefly to illustrate, that It will be freely cuoci'ded 
ihat a great majority of tbe people of the United States are 
today, and for many years have been. In favor of the oonsli'ii'V 
tloi: by the government of the Nicaraguan canal, and that the 
opposition thereto of the great trausportatlon companies has been 
the Influence which has thus far successfully prevented a re- 
sponse to the popular demand. I presume, too, that It Is an 
accepted fai.'t that a large majority of the voters of the country 
would welcome a constitutional amendment providing for the 
election of United States senators by dlre<>C vote of the people— 
and yet every obRerver of conditions surrounding the upper 
branch of congress knows that little short of a revolution will 
lirlnjr that alKiut. Who can doubt that under a system of direct 
leifNlatlon Imlh thesi' deiiiiindB of the pi'iiplc would have long 
since been satisfied? 

II Is not an unusual thing in elections to find the beneflclarlee 
of and seekers after special legislation supporting a candidate for 
mayor or governor to whose party and principles nmiiy of them 
are opposed, and whose election they realist! will mean the dom- 
ination in city or state of a graceless and pernicious political 
ollgarc'hy. solely becaufe the.i' know that the iipponeut of such 
candidate Is a man whose Integrity and Independence raise him 
alMive their influence, and who would. If elected, promptly Teto 
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s of council or leKiBlalure by which ihey eipect to 
secure privileges nnd control rranchiacB. Blladetl bj tlie yellow 
sheen of gold, nnd forgetful of civic duly, they ruihleesly bury 
their patriotism lu the black mire of their avarlw, nod hall only 
the shlflliig (tag of opportunism. L'pder our present system tbe 
schemes of men of this character, whose wealth nnd Influence 
can turn the scale of a close partisan election, too often BUci'eed. 
and win succeed until some lmproveinnnt upon representative 
government as exerclsetl in this lonnlry today Is found. 

Many Illustrations might be given of desirable Iutcs wLkh 
would have been secured, and of bnd legislation which would 
liiive l)cen prevented, had the proposed method been a part iC 
our legislative system. Every state has suffered from vicious 
liiws foisted upon the slalnte books by mistaken parly policy or 
powerful private lutliieuces. and retaiued there by the cry that 
there are vested Intereats Involved which must not be disturbed — 
by the Inevitable appeal to conservntlsm lo protect the rights of 
property— which property Is too often watered stocks and specu- 
lative franchises. Property should l)e protected, but its Interests 
In a republic must never be superior to those of the whole people. 
If this nation has no nobler purpose than the attainment of ma- 
terial prosperity, then the mystic hand-writing, ns at luxurious 
Babylon, Is appearing on the wall, and the bells of doom are 
tolling. 

There are. of course, objections raised to the plan proposed, 
but Its pronounced success lu Switzerland and In the amendatory 
provisions of the constitutions of lue American states have taken 
it ont of tlie realm of theorj-. Captious opposlliott finds espres- 
sioQ In the usual ti1te arguments of expense, extent of the coun- 
try, Ignorance of a large class of voters, the domination of the 
saloon and the corruption of the ballot In the great ceii'tprs of 
population, but these objections apply even more strongly to the 
present system, and Indeed so far as machine control aud the 
use of money are cOL-i^erued. direct leElsliitlon would pmctlcally 
elimlDBte both, Itecause the boss and corruptlonlst cotild never 
reach or Influence enough of the jieoiile lo warrant the effort or 
to make the Investment safe. 
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Twu objections have l>e*n odei'cd by a dislluKuii*lied British 
etiident of political Bcleoce. at onoe familiar wltb botb Ibe Swiss 
and American ByateniB of uovemuient, and their souri-e render 
thcui worthy of consideration. 

He declares first that "dlrecl Icjclnlallon tends to loner (he 
authority and senee of resitonslbllity of tUe I^Bialaturf." and 
Hicond that "it refers matters needing miicb elnc'ldation liy de- 
bute to the dett^rmlnatlon of those ^ 
tlielr uniulHTs, meet together for dlwc 
may never have thotisht about die uu 

The erst of lliese alli'ip-il deiiifrll 
to the American mind. Tor the reasoi 
ohjeci of government Ik the contemn 
of the people, not tin" dlgnlt; 
bodies, and surely imder a 



and many of vhom 



-iiicritH doeH nol forcibly appeal 
reason tliat with us the primary 
itentment, prosiierlty and safety 
ImpreBslveness of rep resent at ivi' 
lysleni the respiiUitltiility of the 



representative is theoreitcnliy the same— he Is responslhle for the 
highest good of those he reiiresents. 

The second Is t>etter grounded, and does In fact state a real 
objection, but it is not new, and has l)een successfully answered 
by the people thcinselvefl whenever Important questions have 
been Hubmltted to their arbitrament. Even In earlier days, when 
newspapers were rare aud facilities forpublle assemblage weaKre. 
they found meauB for discussion of public questions and u^uoll.v 
determined them wisely. In Ihis age of facile dissemination of 
Information of every character, when press and platform r"Mcli 
ill lufluence evefy hamlet, when men are accustomed to fre 
qnently gather In lodge and club for dlBCUSHion of public affnlis 
and social problems, there need be no tear but that when voter* 
rcnllKe that upon thein rests directly the responsildllty for snlii- 
taiy laws aud gootl Koveramenl, they will appreciate tiie mighty 
power tor weal or woe their ballot contains, aud will cast it 
Intelligently, cotwdeutlously and iiatriollcally. The broadest 
statesmen have alwayH had the protouudeat faith In the wisdom 
nnd rectitude of the whole people, and have never !)een afraid 'o 
trust them, U'» maintain the jury s.vstem because confident thir 
the average Judgment of twelve men drawn from varied walks 
of life if. more lilii'iy 10 I* just than tlie technical ojilnlim of an.v 




Judge or IwdcIi of JudgM. Men are favorable to the reference ot 
laws to all the eleclors In the belief that the average Jiidgnient 
of the many la safer for the state tuan the biased Judgment of 
the few, 

1*1 tifi. tbf'U. In our own commonwealth, mindful of ahiiBi'S 
patent to every obaerver, Impressed with a personal respoDslbtlltj 
and a belief In the exalted mission of the republic, examine this 
queatlon as one too broad for party and too important for politics 
—as a measure of public moment entitled to the candid considera- 
tion of organlzatlona of men educated and sworn to honor and 
BUBtaln the law, to further public Interest, to promote right and 
to maintain Justice. 

The hope of the nation may not be In Its reformerss but It 
certainly Is In its reforms. 

Venerable and majestic as Is a leglslatlTe system which has 
stood for a hundred years, neither age nor majesty Is n gnaranty 
that it ought not to give way to something better. 



To the Oregon Bar Association: 

The Executive Committee reiwrts hnring held a number of 
meetings during the year, and audited bills na shown on the 
s and by the treasurer's report. 

At the Urst meeting the following resolution was passed: 

•Be It Resolved, That the proceeding In the payment of money 
be as follows: If any payment be ordered by the board, that 
the secretary draw a warrant on the treasurer for the nmouut. 
and that the warrant be given to the party to whom the u 
Is ordered paid, on receipt of which warrant the treasurer shall 
pay the amount thereof." 

There were printed in one pamphlet the proceedings of tiie 
meetings of 181>6 and 180T, there not having been funds on hand 
at the time of the 189ft meeting to prlut the report. 

The secretary wns slso directed to, and did make and gather 
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tbe naues of alt the Oregon lawyera, w-iih the excepilon ot tbe 
Uwj^i'B In Marlon. Curry, Uflroey itud Tlllauook couatlee, and 
a uoitce or this uduiidI meeting was ava\ to eacti. TU« iwiintf 
clerks of tlie respective counties, esceptiug the ones above named, 
took tbla matter in cbarxe, and their atisiBtance was prompt and 
valuable. 

During the year there bave been received from dlKereat Bat 
Associations very uiau.v imblk-ailonM of the proeeedlnge of the 
same. These imblica lions ore valuable us containing dlscussloii* 
on giieallous uf Interest 1o the nsHoclatlou and lu the atiite, sach 
as on ""Lpgal Educaticm and Admission to tbe Bar." "Improve- 
irent in the Jury System." etc. It would be well If these reporrs 
should be kept for reference fur such uiHtlprs, to say oothlns of 
the valuable liistory tbej' contain, and tbe propriety of Qodlng a 
place fur them might 1>e conaUtiTed by tbe nASOi'laliou. 

It win be noticed that the constitution provides for a ciira- 
mittee on Jurisprudence and statutory reform, niid also a com' 
mlitee In Judicial admlnlstratiim and i-emedial procedure. The 
Jurisdictions of these committees eeem to ovei-lap. and this act 
la a hindrance to Iwglnnlng work by such committees, as either 
feels careful of going la tlie other's ipiTltory. If tbe association 
sboidd remove one of these conmiltrees, or comlilne tbem. it 
might have n good efTect. 

Hespocifully wuhmtlicil, 

SANDERSON REED. 
Sccrelary. 



Report ol Committee on Jurisprudence and Statutory Relorin- 



To the Oregon Bar Aaaoclatlou— Gentlemen; 

Tonr Committee on Jurisprudence and Stiitiilory Reform re- 
spectfully 8Hl.>mit the following report; 

We bave not deemed it any pari of ihc duties of tUs G 
mittee to draft such bills as are necessary to carry out tbe rafr' 
ommendations which we would siiggesi In ihc way of amend- 
mentB to our Code, but have merely ofTercii tliem In the form 




of recominea (lytic us, and n-outd respeclfully recouimeud an fol- 

1. That the auggustlons eontitluit] In the ailJresa of Mr. L". 
E. 8, Wood, delivered last night before the Bar Assoclallou, on 
the question of espei^ testimony I* adopted Into our Code, and 
also the further suggestion made by lilni In recnrd to the persnuiii 
examination of jilalnlKTs lu damage enacs. 

2. That lu trials by jury, lu civil casfs. a verdict may !»■ 
given liy less than the entire jury— by two-thirds, «r tliree-fourths 
of the jury. 

a. That foreign partnerships doing busluess wlihln this state, 
and having a resident agent, may be sned In the slate, and suni- 
moiia aud other legal notices may be served upon them by deliv- 
ery to such agent, and providing for the lunnuer of sucli service. 

4. That the general issue In pleadings he adopted along with 
speciflp denials, which we now have. 

5. That (he provisions of our Code on appeals be amended In 
accordance with the suggestions contained In the bills drafted hy 
the committee on legislation of this association, and adopted by 
them at the 1S9T meetliiB. and n.iw found on pp. nfi-12fl. both 
Inclusive, of the report of the 1897 meeting of this association. 

6. That a bill be passed providing for the nddllliin of two 
members to our Supreme Court. 

WIRT MINOR. Chairman. 
C. E. S. WOOD, 
T. O. HAILEY. 
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The Oregon Bar Association, in respoUKo to the imiwriillve 
dtmand for leglHlath.n of some character looking to ilie liume- 
dlate and permanent relief of the Supreme Court of the state 
from the vast amount of work before It. and which must iieces- 
sarlly Increase rather than dlmlnlsl. with the growth of popula- 
tion; and realizing that the best and most satisfactory- manner of 
reaching the desired result is by euUrgement by legislative enact- 
ment of the membership of the court from three to five it that 
-1 be done without violation of the constitution; and knowing 



that there te a diversity of opinion u 



whether that provl 
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of tbir alfliv iruuKiitatloQ providing for three Jastlces of thai court 
U inblbltlvt^ or only decUratoiT of " minimum llmltaMoa there- 

H«- It llvaolved, That a speeial rommlttee of three. eapecliUy 
vrrmetl in conttlltailiiuai law, be sel^'ted. who shall examine inio 
 he i-ntiatitalliiual provlHluu fullj. and n-piirt their conclaslon* 
befort^ the Brat o( JaDuarr, 1899, to the commltte of this awo- 
datliiu UN Jiiilli'lul uiUniuliatrariuii and remediiil proi-eilure, wbli'li 
t^uiumttlc^. If Ihi- rt-port of ilie spwial coDiuiitlee l>e favorable 
Ihfivlu. Khnlt prejiBri- a bill for liitn>ducifon l» the leitlslatare 
at Km opitrijachlnit twn«lou. iiruvlitlng for the iminediiile sdditlon 
of two JuMki'n to llie Supremi^ Ojurt; and 

Be It ruHlier resolved, ThnI suih measure, when introduced 
nt tile reiinest of uild (.'onmilllee, sbnll be eoQulderiKi to Iwar lli'' 
eiMloraemeiit of rlilH orgaulzatlon, nud to be enlllled to tbe \a- 
dlvldual support of all lie members, and that the asaociatlon will 
nae all liononible means to secure Us etiaotmeDt Into law. 



Treasurer's Report. 

Portland, Oregon, Nov. 14. 1898, 
ChBB, J. Schuabel, treasurer, lu aeeouut with the Oregoa Bar 
Association. 

Id compliance with the by-laws of this aaaoclatlon. I submit 
lierewltli luy auuiifll reimrl as treasurer for year ending Novem- 
ber H. IS98. showing all moneys received and disbursed since 
mj last annual report: 
Balance on hand lis per lam report t31",5S 

KECEtVTH, 

- ifm- 

^nr. ta-J. Frank l>ovl,n. davs 2 2.00 

\r.it |ft^-4;eo, B. IJorrls, dues 2.00 

Aug, it^-J. W. Hamilton, dues 6,00 

\„g |(f_T. S. Strong, dues 2.00 

' .- I>— n. R. Dunlwa}-. dues 2.00 

30-II, H, Nnrthup. enirsnce fee IWK) 

yn- t'. I' Chamberlain, entrance fee 5.00 
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Report ol Special Comnilttee on Increulng the Number of 
Supreme Judges. 

To tbe Bar Aaeodatlon of tlie Siale oC Oreeon: 

Tour (.-omujUtee apvwiuted lo lonslder the queBihiii of inorcM- 
Ing the number of Supreme Court ]inlge» resuectfully repon ih«t, 
Judtcing frain the action ulready taken on matters which would 
seem to be Bliiillar. find from the const rue lion which would seem 
to have been placed niwn the other provlsioua of the eonatflutlOB, 
it ia competent for the legislature, without an amendment ol 
the constitution. 10 Increase the Dumber of Supreme Court Judge! 
to more than three. 

lte<i|)e(.'tfullj' subnillled. 

\V. \V. COTTON. 

W. \V. THAYER, 

\VM. n. FENTOS. 

C. A. DOI-PH. 



Address, "Oaniel Webster." 



Ill 



Daniel Webster was boru in Baiisbury. New Hflmpatalre. on 
the 18th of .Tanuary. 1782. His father. Elieueaer Welwter, was 
Of Scotch- English desceut. Ebenener was a inau of resolute and 
determined churaijter. and. when sutiMlied thai he was In the 
right. noI easily turned from his wuy. It Is Hald thai, as a pupil, 
he never saw the inside of a school house. Yet by the time tli&t , 
he had reached the period of middle life, he was able to till k 
credit the positions of legislator auil uiiigislrate. 

Ebeneeer served In the Fi-ench and Indian war, enlisting is i 
IT08. when he was nineteen yearn of aae. At lis close he had 
attained the rank of captain, and u|)on his disclinrKe recelTed K 
grant of land located in what aftem'ards Iteciime tbe town at 
Sallabury. New Hampshire. Here, in IT64, he erected a log cablB : 
and, with his newly wedded wife, began to malie a home. 




t northern settler In tliRt section. His land 
"lapped on" to ilie wllderuees. Tliere wan no wliltc ppraon be- 
tween him and Canada. The winters were long and dreary. The 
tall of tinow was grfat. and tbere were no roada to reach tbe 
lower country. T.ip neceBHarlea of life were all that could be 
had. and tbej' onlj- liy severe toll, often attended with danger; 
for. although the war was over, the Indian still continued his 
midnight raid nud Hovnge attack. 

Ehenezer Welister alBo nerved In the war of the revolution, 
attaining his former rank of captain. He participated In the 
tialile of Bennington, and was among tlit' tirst to scale the Brit- 
ish breastworks, and when he came out of the conflict was so 
covered with powder that he wna Hcnrcely recognlaatile. He 
was also at West I'olnt at the time of the discovery of ttaa 
treason of Arnold. He was oftlcer of the guard at headquai*ters 
on the night after Aruold's night, and when posted for duty It 
Is said that WaahlDgton remarked to him; 

■■I know that I can tniat joii. Captain Webster.'" 

He was six feel In aialure. well hiillt and dark In complexion. 
His forehead was broad and projecting and his eyes were large, 
black and piercing, and overliung by heavy brows. He was a 
man of great courage, of sonnd Judgment and of strong character. 
He had fought for his coimtry in two wara, and had settled upon 
the outposts of cIvlliitatUin to make a home. Such a life for such 
a man could teach but one lesson — love of country. 

1 have thus fpoken of Elteneier Webster because his lllua- 
Irious son received from him in a large degree those physical 
elm raclerls ties and mental qualities that for forty years made 
him the most distinguished Hgure lu the American republic. 
And whether delivering a patriotic address— aa at the laying of 
the corner stone of Bunker Hill monument— or uttering ringing 
words for liberty and Union In the ben ate of the United States. 
(he Hon but showed the spirit of the father. In the eulareed 
sphere of action in which he moved. 

The father had been an actor in the bloody struggle that 
drove the Frenchman from the north. He had also been an 
actor in the bloo{ly stniggle that gave liberty to the colonies. 
At the fireside. In the long winter evenings In the isolation of 
his home, the boy listened to the father as he told tbe atory of 
hla life. And he who seeks to know who It was that gave to 
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Webster tbe deeti Fervor tbat lent Buch a patriotic Blow to his 
worilii. liKa but tu go biic'k tii those early tluys. wliPii hU hearl 
wnn moviiU auil bis iiunKlDallon sllrred hs lli-' Mies lUnt fell 
from b\B fulher'a lips. Her^. In the eloslnic years of tile I81I1 
century, in his humble home on the trontier of tbe north, by 
the earnest ivorcls of this simple luao, were Inld thf fouiidntiona 
(it the cJiarn(;ter of him who did more than suy olln^r "lo pre- 
serve us us a nation." For nheii the cobHIl-I caiiii'. alihoaeh 
Daniel Webster had been called away, it was the remembrance of 
Ills words and the fort* of his logic that giive 11 i-oiivlcllon of 
right thai lent force to the blows that subdued the relH'lllon. 

Bbenezer Webeter did not live to see tbe fruition of his. 
liitmrs lu tbe Biict.¥S!« iif bis son. for he paased away when Panlel 
wna but twetily-foiir years "f age. Yet he lived long t'liougb to 
foresee the ^rcat promise of that brilliant mind which Illumined 
every subject uiwn which it touched. 

Daniel was not n strong youth, and could not, therefore, do 
much work u)>un the farm. It was the chief ambition of Ebe- 
neaer Weljater to |iW^• bis children all ihe educatiou which hie 
limited means would nllow. In speuhing of bin father in after 
days, Webster said that "throuRh the Are and blood of seven years 
of revolutionary' war, he sbmnk fn)m no danger, no toll, do sacri- 
tlce, to serve his coutitry and to raise his children to a. better con- 
dition than his owti." 

It was determined to send Daniel to college. He was then 
15 years of age, and thus describes the Incident when he was 
told. He and his father were on the way, one winter day. to 
a neighboring town. "I remember," he Bays, "the very hill which 
we were nsceuding, thnnigb deep snows. In n New England 
sleigh, when my tather made known Ibis piinw^e to me. I conid 
not speak. How could he, I thought, with so large a family, 
and in such narrow circumstanceB, think of Incurring so great an 
expense for me? A warm glow ran all over nie, and I laid my 
head on my father's shoulder and wept." 

It may seem stL-iinge thai a lad of 15, although of spirit and 
of promise, should manifest such emotion upon being Infoiroed 
that he was to be sent to college. We are lo remember, however, 
that the conditions existing today are very diffcn-ni from those 
of one hundred yi^iirs ;igo. Now. with IiIrIi M-hools, normal 
schools, private scboolii mid colleges of every degree, scattered 




r the land, the queetton ot a collegiate courae is simply c 
of ebok-e iH^fore eiiterlog upon n buslnesss or profesHloaal c 
Then, tliert- were no lilgh acliools, no normal schools, hut few 
prlvatt- schools; the colleges could be counted upon the flngera of 
a Blugle hand, and the common schools but poorly gave tnstruc- 
the three "Its." The difference betweeu the people and 
those who practiced the learned professions was far greater then 
than today. To receive a college education, therefore, ^ 
one to a different station in lift'; lo give him a. Beid of Intellectual 
labor and a chance to become a leader among the people. 

And, besides, the meanit to send one to college wei 
difficult to obtain a ceutur)- ago than r 

Webster was graduated from Dartmouth College Id 1801. at 
1!) years of age. lu his course he gave evidence of his remarka- 
ble powers of mind. I.Ike his father, he had a tenacious memory. 
and that which he onct> acquired he uever lost. He was admiltert 
lo the bar lu 1805, and Immediately settled in the small town of 
Boscnwen, In his native Btate. I purpose to speak of Webster In 
the three-fold capacity lu which he ap|)eared before the American 
public; Qrst. as a lawyer: second, as an orator upon public □ 
slons; aud. lastly, as a atatesman. In all three of these different 
fields he attained remarkable success. He was the Intellectual 
wonder of the period la which he lived. His power o 
hearers, whether a Jury, a legislative body, or n popular assembly, 
was almost magical. It is proper, perhaps, to here speak of his 
pliyelcal characteristics, which lu no small degree aided this re- 

i Lodge, a critical and by no means fulsome biographer: 
a but half understand hie eloquence aud Its InQuence It 
[■efully study his physical attributes, bis tempera- 
t and disposition, lu face, form and voice, nature did her 
t for Daniel Webster. No envious fairy was present at hta 
r these gifts hy her malign Influeuce. He seemed to 
I'veryone to be a giant: that, at least, is the word we 
iiiODly find applied to him. and there Is no l>etter proof of his 
I physical impressivenesB than this well known fact, for 
-Mr, Webster was not a man of extraordinary i 
five feet teo Inches In helglit, and, lu health, weighed a little teas 
than two hundred iwuuds. These are the proportions of a large 
I, but there Is nothing remarkable aliout them. We must look 
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elsewhere tlinn to mere Mlite to dlBCOver why men H[H>ke of Web- 
n glnnl. He hml n wwarthy coiiiDlexlon uiid Btraijlit. 
bUck hair. HIb head wae very large, the brain weighing, aa U 
well known, more than any on record, fsei-pi tlioee of Cnvler and 
of llic celebrnti'd hrlcklajer. Ai llie same lime his head waa o( 
Doblc slinpe. wllh a brond and UiFly brow, iind hts features were 
finely rut and full oC luaHslve mreuK'h. Hia eyes were exirsoPdl- 
nary. They were very dark and deep-set, and, when he be?an to 
himself to action, shone with the deep light of a forge-flre, 
getting ever more slowing as excitement rose. Hla voice was in 
hurujouy with his appeartuice. Ii wan low and musical iu eonver- 
siitlou; tu debate It was high, tini full, ringing out Iu niuments 
of excitement like a clarion, and then sinking to deep notes with 
the solemn rtchuesa of orKnu tones, while Ihe words were ac- 
companied liy a manner Iu which gra<-e nnd dignity mingled In 
complete accord. The impression which he produced u|mid the 
eye and ear II Is difficult to express. There la no miiu In nil his- 
tory who ciimc Into the world so equipped, physically, for speech. 
In this direction nature could do no more. • * • It Is 
monty said that no one of the many pictures of Mr. Webster 
Kives a true Idea of what he was. We can readily believe this 
wheii w^e read the descriptions which have mme down to iia. 
Tlint ludeHuuble i|ualliy which we (.-all personal magnetism, the 
power of Impressing by one's personality every human being who 
as ut Ita height In Mr. Webster. He never, for In- 
iince. puulslied his children, hut when they did wrong he would 
nil for iheni nnd look nl [hem allentiy. The look, whether ot 
arrow, was punlshmeut and reliuke enough. It was 
vlth other children. The little daughter of Mr. Wirt 
into a room where Mr. W(?l>Bier was wltlluc with his 
liai-k toward her. and touched him on ihe arm. He turned sud' 
denly, and the child started back with an affrighted cry at the 
sight of that dark, stem, melaucbuly face. But the cloud paased 
ns swiftly as the shadows on a summer sea. and the next mo- 
ment the look of affection and humor brought Ihe frightened child 
Into Mr. Webster's anna, and they were friends and playmates 
In an iustaut." 

"The power of a look and of changlnt; (-xprcKsion so maglc^ 
with a child, was hardly less so with men. There have been 
very few iustnnccK In history where there is such constant refer- 
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ence lo merely physical attrlliiiica hm iu iho ciise of Mr. Webster. 
HItt geutral appearaoce and his ^yes nri' the Urat aud lasl things 
alluded lo lu every (.■oQtemporury deut-rliitloii. Every one l« 
rniuilJnr nltta the story of Ihe Eugllsli tiHVvy who iioiDtcil nt Mr. 
Wi'lister In ihe Htreets of Liverpool aud waid. "There goes h ting.' 
Sidney Smith exclaimed when he saw hliu. 'Wood lieavena, he Is 
a small Cathedral by himself.' Cnrlyle. no lover of Amtrtca. 
wrote to Emerson (on Wel>Bter'8 visit to EnglRUd lu 183!)): 

" '.N'ot many days ago I saw at l)reakfa»t the noblest of all 
your notahllllles, Daniel Webster. He Is a magnitli-eut specimen. 
Vou might say to all the world. 'This In our Yankee Englishman; 
Rucb limbs we make In Yankee laud!' As n logic fencer, or par- 
liamentary Hercules, one would Incline to liack him at first sight 
iigalnst all the extant world. The tanned I'omplexion: that 
amorphous crag-like face; the dull, black eyes uuder the preci- 
pice of brows, like dull antbraclte furnaces needing only to be 
blown; the mastiff mouth accurately closed; 1 have not traced so 
much or silent Beraerkir rage tbat I remember of In atiy man.' 

"Such was the effect produced by Mr. Webster when In Eng- 
land, and It was a universal Impression. Wherever be went men 
felt in the depths of tlielr being the nmaxing force of his pergonal 
tresence." 

WEBSTKU AS A LAWYER. 

As a lawyer. Webster was thorough and well read. He mas- 
tered principles. He studied cases, although there was not then, 
as now, a multitude o( authorities. He became fully conversant 
wltli hlH cause. He had the wonderful faculty of acquiring 
knowledge, and of storing it nwiiy. as though it were so much 
merchandise, and, when wanted, his mind had that wonderful 
vigor so that it could respond to Ills call. 

As an advocate he had great power. He seemed to Irresist- 
ibly carry the jury with him. In the celebrated trial of the 
Knapps tor the murder of Capluin Joseph Wliitc. iu which he 
appeared for the state, it was charged by op|io«lnB c-ounsel that 
he was engaged to ■■horir the Jury against the law and beyond 
Ihe evidence." 

And yet he was fair with court and counsel aud Jury. Cal- 
houn said of him that he had "never known anyone who gave 
the position of his opiKiuent so fairly as Mr. Webster." 

The following incident, related by his friend. Mr. George 
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Tli.-kaer. •b(iv» bU iboroo^ m««teiT ot may topic In vbicb lie 
became lnterc*ted, uid his wonderfnl power to reuiii and recall 
In IKM Mr. n'ebaler. Id rompeoT villi Mr. Tlckner. paid a Tisit 
in Ttujmas Jeffenoa at bla borne. MoDtit-ello. Virginia. Ur. Tirk- 

"Otw daj, after dinner, Mr. Welwter told a iiorr of himself, 
which iraa characteristic of him. and amntiMl Mr. Jefferson rer; 
n^ucb. Mr. Jefferson remarked that 'men not InfreQDentlf ob- 
tained more credit for readiness In command of their knowledee 
and, indeed, for Its amonni. than thcj deserved.' He said It bad 
bappened to himself. Mr. Webster replied tbat be supposed It 
had happened to most men. and espedallT (o lawyera. He said 
l^at, HOOD after KoIng to Ponsmonth as a joung law.ver. a black- 
Hmllh broaght bim a case under a will; he was nnabte to glre a 
deiidcd answer, and desired blm to call again. UaTlng little to 
do. lie went to work on the case, and found It a difficult one. He 
went through all the books In his own little collection that could 
give him any light, and then borrowed what he could And re- 
lating to the point In question. In the Ubrartes of Mr. Jeremiab 
Jlason and of Mr. Fe^tou R. Freemaa a curious Dlack-letter 
lawyer In Portsmouth. Hia clieut called for an opinion, but be 
n-iis anabic to give lilm oue: lie had onlr got far enough Into 
tlie matter to aHcertaIn that the blacksmith's bequest was either 
H contingent remainder or an cieciitoir devise. He sent to Bos- 
Inn and bought Fenrne's Ehshj* on these two subjects, and otber 
iHKikM, all togciher costing hira flftj dollars. At last, after a 
iiiiinth's hard work, and making out a very elaborate brief, be 
Knve an opinion favorable to hts client's claim, argued the caa?. 
won II, and received a fee of flfteen dollars, all that the amount 
li] controversy would warrant him to charge, 

"Years passed by, ntiil the blacksmith and his case bad al- 
miiat passed away from Lis memory. At length, belnj; In New 
Viirk on his way to Washington, Mr, Aaron Burr sent him a note. 
Hiiyliig that lie wlalu'il to consult him on a lognl quesilon of some 
i-onscijucni-c. Mr. We lister gave lilm an apimliitment. and, when 
Mr. Burr began to explain his case to him. he said that he knew 
In n inimient thiit it was his lilnckHmlth's case over again. He. 
liowcviT, lieiird Mr, Bnrr quietly Ihroiiirli. ond then, with the 
lihii'kMMilth'a l)rli'f In his niinil, iH'Riin tn reply. He cited a serlei' 
of cuMi's bcarinB on the point, and golnR biick to a leading one 



In the time of Charies II. Mr. Burr listened to blni tor aome 
time, nnd tben Interrupted him somewbat suddenly by askltiK 
liiui whether be had been consulted In that case l>efore. 'He 
evldeutlf suspecte*],' said Mr. Webster, 'that I must hare been 
of counsel to the other side. I assured bim that I did not know 
there was such a case or such parties In the world till he ex- 
plained to me.' Mr. Webster said that he subsequently gave 
Mr. Burr a written opinion on bis case, and made him pay 
enough for It to cover all bis work for the blacksmith and some- 
thing more over for Mr. Burr's suspicion that he had l>een of 
counsel for the opposite party. He added: 'Mr. Burr, no doubt, 
thought me a much more learned lawyer than I was, aud under 
the circumstances of the case, I tbought it not worth while to 
disabuse him of bis Eood opinion of me.' " 

Webster, as a lawyer, was not learned like Story and Kent, 
for he passed too many years In public life. He was. however, 
profound. Says Rufus Choate, "A carefully prepared opinion of 
Mr. Webster on any question of law whatever. In the whole 
range of our Jurisprudence, was accepted as of the moat com- 
manding authority, and as of the highest evidence of teieal truth." 
Many of the causes in which he was engaged have become 
historic, because of their importance in declaring fundamental 
principles. In the suit or Gibbous vs. Ogden, Webster demoa- 
sirated the exclusive right of congress to regulate commerce. 
The case arose In this wise. The legislature of Xew York had 
passed certain acta, giving to Robert Livingston aud Robert Fid- 
ton the exclusive right, for a term of yeara, to navigate all waters 
(vlthln the state, with vessels moved by steam power, under 
penalty or forfeiture of the vessel. The question arose whether 
the attempted control over these waters by the state was con- 
sistent with the constitutional power of congress to regulate 
commerce. Every tribunal in the state had upheld the law. Suit 
bad been brought by Ogdeu. assignee, to restrain Gibbous from 
Ihe navigation of certain waters. It had been decided In favor 
of Ogden. and was appealed to the Supreme Court of the United 
Slates. Mr. Webster had not been employed In Ihe court below. 
He was now engaged to resist the vnlldlty of the state laws. 
The difficulty lay In the apparent conflict oC Jurisdiction between 
the state and the national government over waters situate wholly 
within the territorial limits of the stule. Did tlie stale have the 
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Tight to <wDlrol these waters? Was sncb control In conflict wiih 
tbe rlgbt of congress to regulate commerce with foreign nations 
and amonB the several states? 

Thi' arguroent of Mr. Webster was, thai (he commerce of 
the Union Is a unit, therefore. Its regulation muHl rest exclaslvely 
In cungreBB. and nut concurrently In congress and the states: 
hPDce. a state law granting a monopoly to navigate certain 
waters In the state Is a law to regulate commerce, and. therefore, 
uuconstltulional and void. 

William Wirt, the distinguished counsel opposed to him, re- 
lied upon tbe coasting license, and made hd able and learned plea. 
but Webster spuke with great force for more than Ave hours 
and carried ihe court with him, -Indeeil." says one. "the lucid 
and luminous argument of the young lawyer aBtonlBhed tbe court, 
and made old -ludge Marshall lay down tifs pen, drop back lu his 
chair, turn up his coat-cuffs, and siare al the speaker In amaze- 
ment at his powers." 

Among the most famous of the causes In which Webster was 
engaged Is tliat of the Dnrluiootb College case. It has a peculiar 
Interest from the fact that It concerned the Institution from 
which Webster was graduated. His address before the Supreme 
fonrt at Washington was not pvesfned In full, but his peroration 
was more fortunate. 

Dr. Clinuncey A. (Joodrlch. a professor In Yale College, was 
present. He d(>Hcrlbes Ihe scene and gives his language at the 
doae. He snys: 

"Before going to Wnshtngton. which I did chiefly for the 
sake of hearing Mr. Webster, I was told that. In arguing tbe 
case at Exeter, lie had left tbe whole courtroom In tears at the 
conclusion of his speech. This. I confess, struck me unpleasantly 
—any ailenipt at pathos on a purely legal question like this 
aet-nutl hardly In g<)o<l taste. On my way to Washington I made 
the acquaintance of Mr. Welister. We were together for several 
days In rhlladelphla. at ilio house of a common friend; and aa 
Ihe college ijuestlon was one of deep Interest to literary men, we 
conversed often and largely on the subject. As he dwelt upon 
the legal points lu the case. In tenns so calm, simple and preclae. 
I said lo myKolf iiiorc than once, in reference to the story I bad 
heard. 'Wbaiever may have »'eiuetl appropriate In defending the 
coUepre at home, and on lier own ground, there will be no appeal 
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to the f eelfngE of Judge Marshall and hie aasoclateE at Washing- 
ton' • • • Mr. Webster entered upon his argument in 
tke calm loue of easy and dienifled c-ouversailon. His matter 
was BO completely at his roinmand tlmt he scarcely looked at his 
hrlef, Inn went on for more ilian four hours with ii Ktnieinent bo 
luminous, and a chain of rensouing so easy to lie uuilcr stood, and 
yet npproacblDg so nearly to alisoliite demoDairatiou. that he 
seeiued to carry with hlni every man of Lis audience ivllhout the 
sliRbtest effort or wenrlnpss on either side. It was hardly elo- 
quence. In the strict sense of the term: It was pure reason. Now 
and then, for a sentence or two. his eye flashed aud his voice 
swelle<l into a l>o1der note, as he uttered same emphatic thought; 
but lie instantly fell back Into the tone of earnest conversation 
which ran throughout the great body of his speech. • • • 
■The argument ended. Mr. Webster stood for some moments 
Blleut before the court, while every eye was Used Intently upon 
him. At length, addressing the Chief Justice, Marshall, he pro- 
ceeded thus: 

 'This, air. Is my case! It is the case, not merely of that 
humble Institution, It Is the case of every college in our land. It 
la more. It Is the case of every eleemoaynary Institution through- 
out our country — of all those great charities founded by the piety 
of our ancestors to alleviate human uiisen*, and scatter blessings 
along the pothway of life. It Is more! It is, in some sense, the 
cnw of every man among us who bna property of which he may 
be stripped: for the questiou Is simply this: Shall our state legls- 
liitures be allowed to talfe that which is not their own, to turn 
It from Ita original use. and apply It to such enda or purposes as 
they, In their discretion, shall see fit? 

"'Sir, you may deslroy this little Institution: It Is weak; It la 
in your banda! I know it is one of the leaser lights In the liter- 
ary horizon of our country. You may put it ont. But if you do 
so, you muHt carry through your work! You must extinguiah, 
one after auotlier, all thowe great iighls of science which, for 
more than u century, have thrown their radiance over our laud! 
"It is, sir. as I have said, a small college. And yet there 
are tliose who love II!' 

"Here [he feelings which he had thus far succeeded in keep- 
ing down broke forth. His lips quivered; his firm cheeks 
trembled with emotion: his eyes were filled with tears; bis voice 
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cboked, aud lif seemed Btruggllng to the utmost simply to gain 
ttat mastt^ry over himself which might save him from bd im- 
manly buret of feeling. • *_ • The courtroom during 
tbese two or three minutes presented an extraordinary spectacle. 
Chief Justice Marshall, with Ills tall and gaunt Qgure bent over 
as If to catch the slightest whisper, the deep furrows of his 
cheek expanded with emotion, and his eyes suffnsed with teare; 
Mr. Justice Washlngtou at his side— with bis email emaciated 
frame, and couoteDauce more like marble than I ever saw on any 
other human being— leaning forward with an eager, troubled 
look; and the remainder of the court, at the two estremltleB, 
pressing as It were toward a single point, while the audience be- 
low were wrapping themselves round In closer folds beneath 
the bench to catch each look and every moTcment of the 
speaker's face. • • • There was not one among the 
strong-minded men of that assembly who could think It unmanly 
to weep, when he saw Btuudlug before him the man who bed 
made such an argument, melted Into the tenderness of a child. 

"Mr. Webster ha«J now recovered his composure, and fixing 
his keen eye on the Chief Justice, said, in that deep tone with 
which he sometimes thrilled the heart of an audience: 

" 'Sir, I know not how others may feel, but, for myself, when 
I see my alma mater surrounded, lilie Ciesar in the senate-house, 
by those who are reiieraiing stab upon stnb. I would not, for this 
right band have her turn to me and say et quoque. ml flUi. 
And thou, too, my sodT 

"He sat down. There wax a deathlike stillness throughout 
the room for some moments; everyone seemed to be slowly re- 
covering himself, BUd coming gradunliy back to his ordinary 
range of thought and feeling." 

In 1822, Webster was engaged In the case of La Jeune 
Eugenie, a vessel captured by an American cruiser on the African 
coast engaged In the slave trade. The vessel was sailing at the 
time under French colors, and was claimed by French owners. 
The only ground on which she could 1)e ciindemned as a slaver 
was to show that the slave trade was contrary to the law of 
natioite. 

It is not cHSy for us. at the close of the nineteenth centurv, 
with slavery abolished In America, and with the whole clTllised 
ivorld against the iraHlc. to understnnd the sentiment of the 



people on this question sevemy-nve years agn. It should be re- 
tuembered that Ibe coustitulloii permitted llii' Icuportallou of 
BlavoR Into tbe Amerieou repulillc uutll ISOfS. mily fourteen years 
before; that to Import, It wn» necessary to imri'linKe: and that, 
therefore, tbe slave owners or the Bouth, Indirectly It not directly, 
were eugaged In the triide. It Khould be reuieiiiliereil. too. that 
this WHB before Ihe beginning of the agllatlrm of Hhiverj'. and 
that those who held opinions against It were regarded as Ideal- 
ists and fanatics. 

When the case ennie on for hearing. Mr. Welmter argued that 
the slave trade was In vlolntlou of the law of uatlons. l>e[^auMe It 
was In violation of llie law of niiturni right; thai uaturnl right 
was the foundation of the law of nations; that whatever, there- 
fore, ['outraveued nnturiil right was against the law of nallona; 
that to take from Ills home an uncivilized African, aiul to sell him 
Imo slaverj'. wan to take (roiu hiin his lllwrty. which was a 
natural right. He also etalmed that the slave trade was ag.ilust 
the conventional law of nations, because the most civilized coun- 
tries of the world bad prohibited their subjeets from engngiug 
therein. 

The court held thai tbe slave trade was against the law or 
nations, I>ecau8e aicalust natural right, and that no elaim. there- 
fore, based uiwn the trade, could Ite asserted In any court unless 
It was legalized by the nation to which the claimant belonged. 
This decision was directly oppoHed to that of the La Tours, ren- 
dered Hbortly liefore hy the British court of aduilraltj. The La 
Tours was also a French vessel which had lM»en captured by an 
Bngllflh cruiser while engaged in the traffic. The British court held 
that by Intei'natlonni law the slave trade wan not a crime, and 
that Ihe vessel, therefore, could not l)e condemned. Yet from the 
day that Webster made hia grand effort, basing his argument 
upon the great law of natural right, no court In any civilized 
country has ever held that a vessel taken while engaged In the 
slave traffic can go free. And today they who are found eugaged 
In this traffic are treated as pirates, whose hands are against the 
whole clvlltzed world. 

In after years Mr. Webster was much criticised because, as 
it was claimed. In bin desire for presidential honors, he sought 
to luake peace with the slave power of the south. Let there be 
much nr little truth In ibis critlclam. we should not forget the 
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manly aud i-iKorona blows tbat lie strurk In 1)422. lu tbe cnu8« 
ot liun>anity. at the African slave trade. 

Ah an advocate. Webster had no superior if au equal. 

His eddms to the Jury In tbe Koapp uiurder trial, already 
referred to, is a masterpiece. There Is a word picture of the 
foul deed which was committed. It BtandB out In such startling 
power as to produee a kind of shuddering terror. It appeals to 
tlie conscleoee. It Is like Macbeth after the murder of Duncan, 
saying: 

"I'll go no more; 1 am, afraid to think what I've done. Look 
oti't a sain I dare not." 

It may be sai<l that the professional life of Webster ended 
only with his death, for In March, 18S2, after be had passed his 
seventieth birthday, and but six months before bis taking off. he 
appeared in the trial of an Important patent case in the United 
Slates Circuit Court at Philadelphia. His argument was as clear 
and bis presentation of the facts as strong as tn his younger 
days. Had his whole life been devoted exclusively to the law, 
there Is no saying to what heights as a lawjcr he might not 
have attained. 

WKBSTER AS AN ORATOR. 

As an orator on public occaalouB, Webster stands alone. Like 
Saul, be Is head aud shoulders above his fellows. He will be 
remembered Iwcause of his arguments la tbe courts and bis 
speeches In the senate, but bis memory will be kept green by hie 
utterances on patriotic occasions. He set a high standard. 
He taught the people. Hid words were filled with lofty senti- 
ments; and today, on reading bis classic language expressive of 
noble thoughts, one Is filled with blgb and lofty purposes. 

The two hundredth anniversary of the "Landing of the Pil- 
grim Fathers," was celehrated at Plymouth In December, 1820. 
Webster wns chosen nn the orator of the occasion. No event 
could have been belter fitted to call forili his great powers. He 
was born and bred In New England, aud a firm believer In her 
people. It has lieeii aptly said that this oration was made up 
from "eloiiuent fragmeutR"; that Is. that It touched upon a variety 
of topics, not distinctly connected, and yet all germane to tbe 
subject. 

Tlie oration was at omv widely rvad. .li)lm Adams wrote to 
Mr. Welisler. tliauklu); biui for Its iHodiutiiin. nud saying tbat 




"It ouKht to be read at tbe end of every ceniury, Rnd. Indeed, at 
the euil of every year, forever and ever." Cbaucellor Kent, after 
Its perusal, declared tbat be waa "proud to traoe hla lineage back 
to the PllBTlms ol New England." The oration may riKhtfuUy 
be held as "une of llic dasslca of America." 

Mr. Webster was also chosen to deliver the address on the 
Ifljing of the corner stone of Bunker Hill i 
17th, 1825, the flflletb anniversary of the battle, (ieneral La- 
fayette was Chen In tbe Hulled States, and was to l>e jireseot on 
thia occasion. Mr. Webster seemB to Lave been a 
cerned about the part that lie waa to perform. 1 agnlu ijuote 
from Mr. Tlckuer, who says: 

"He often talked with me. and seemed quite anxious, espe- 
cially after It was decided that General Lafayette could lie pree- 
tnl. A few days before he delivered the discourse, he read II 
over to me. The maEiiltlceut opening gave blni t 
so did the address to Lafayette: but about that to the revolution- 
Hry soldiers, nud the survivors of the battle, be said that be felt 
a>' If be knew bow to talk to such men, for hie father, and many 
of bis father's frlendw whom be had known, had bei-n among 
them. He said lie bud known General Stark, aud that the last 
lime be saw him was 1u a tavern In Concord, not long before he 
died, when Stark said to him: "Daniel, your face Is pn'tty black, 
I'Ht It isn't BO black an your father's was with (tunjKiwder at the 
Bennington tljcht.' He added tbat it seemed tii him as if he was 
pi'iuUarly familiar with those men and those times. • • « 
The passni^e. the raising of the monument, and the address to 
■vlvors of tbe battle, were the most elTeetlve parts of the 
oratiou. The shouts at first were prolonged, until tbey seemed 
as If they would not stop. The address brougbt I 
eyes of many, and iKiwed down tbe beads of the veterans them- 
selves to conceal their e 

It Is said that that portion of the address to the revolutionary 
heroes was thought out by Mr. Webster while on a trout fishing 
excursion. His son Fletcher was with bim, and aaya: 

"I followed hlni along tbe stream, fishing the holes and beuds 
lie. but after awhile 1 began to notice that he 
He would let bis line fioat careless- 
r bold bis rod sMll while hta book was not 
tr. • • • This, of course, caused 
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me a good deal of wonder, and after oalllog tale atteatloD one« 
or twice to his book kaDglDg ou a twig, or rausbt In the long 
grass at the river, aad flndlBg that, after a moment'! attention, 
be relapsed again into his Indifference, I quletl; walked up near 
him and watched. He seemed to be gaslng at the overhanging 
trees, and presentij- advancing one foot, and extending hia right 
hand, be conmienceil to speak; *Venerat)le men, you have come 
down to ns from a former generation. Hcaren has bonoteoiuly 
iengtbened out jour lives that jou might behold this Joyous day.' 



Some of the most striking sentences In Webster's speeches 
were framed long before delivery and laid awaj in his retentive 
uemorr to Ije used upon the right occasion. Then they were 
brought forth witli all the polish of preparation, hut with all the 
freshness and vigor of extemtmraneous thought. Take the para- 
graph descriptive of the strength of England: 

"Whose morning drumbeat, following the sun and keeping 
compan7 with the hours, circles the earth dally with one contin- 
uous and untHokcD strain of the martini airs of England." 

Tbls sentiment was delivered In the senate during the time of 
Jackson, in a speech criticising the president for the exercise of 
pcwers which, under the constitution. It was claimed be did not 
possess. Webster was speaking of the heroic resistance to Eng- 
land by the revolutionary fathers, and then followed ihe sentence 
which Is given. In 1S52 Mr. Morrill, Unlled States senator from 
Vermont, but recently deceased, dined with Mr. Webster In Wash- 
ington. Senator Morrill states that he ventured to ask whether 
II was true that the paragraph quoted was concelred by him prior 
to its utterance. 

Webster replied: "As a mere fact. It Is true that, while visit- 
ing In Quebec several years before the speech of IS.'M, one morn- 
ing I arose earl.v, as Is my wont, and walked out upon the ram- 
parts of the city, where I soon heard the morning drumbeat, it 
then occurred to me that this, a little Inter, would he repeated at 
Montreal, then at Toronto, again In Columbia, and so on round 
the world, " adding. "Oh. 1 never pretended to be one of the 
Inspired geniuses, I bring forth uolliliig without labor, if not 
precisely at the same time, it has cost labor at some lime." 

On the 4th of .Tuly. 1821). .luhn .\diiuis. iit Qiilncy, Massa- 
chusetts, and Thomas .lefferson, iit .Montlo-llo. .Virginia, were 



both called awa;. The death of these men, \ipoD the same day. 
and that day the fiftieth anolvereary of Americau Independence. 
prodnoed a profound sensiLtioii. JefTeraoii was ihe author of (he 
declanitlon. AdamH was one of Its motit able advocBiee. Both 
were ex-presidenie of the Uulted States and luiposlog fiKurea In 
the liletoo' of the country. 

Webaler was InTiled by the iiuthoHtka of Boston lo deliver 
a public discourse npou the lives and serrlces of these great men. 
This he did in Faneull hail on August 2d, 1826. The address 
is fully up to his high standard. One who was preseni. Id speak- 
ing of his description of true eloquence, says: 

"When he cnme to the words, 'It Is aclEon, noble, sublime, 
god-like action.' he stamped his foot repeatedly on the ata^e. his 
form seetned to dilate, and lie stood so thai the whole audience 
saw and felt the person I Heat Ion of what he so perfectly de- 
Bcrlbed." The speech attributed to Mr. Adams on the adoption 
of Ihe Declaration of ludepeudence and commencing, "Sink or 
swim, live or die, survive or perish, I give my hand and my heart 
to this vote," and that of his supposed opponent, In opposition 
thereto, attracted much attention. Many believed that the.v were 
genuine speeches made by members of the Continental congress. 
Finally Mr. Webster, lu answer to great nmuliers of In'iulrles, 
published a sralement seiting forth that they were his own pro- 
duction. But today, most people overlook the tact of authorship. 

President Fllmore said that he once asked Mr. Webster what 
authority he had for jUittliie tlierie words Into the mouth of John 
Adams, as congress iit that rime always sat with closed doors. 
Mr. Webster replied that he had no authority, save Mr. Adam's 
general characier. and a letter he had written to his wife, adding, 
"I wrote that speech one morning 1)efore breakfast. In my library. 
and when It was finished my paper was wet wllh tears." 

The occasions on which Webster thus appealed are too nu- 
merous even to be mentioned. His fame as an orator will rest 
largely upon these productions. He was careful in their prepiira- 
ttoQ. They dwell uptin popular subjects and are filled with glow- 
ing thoughts. They have a latttlii); character, and can always be 
read with profit and pleasure by the thoughtful mind. 

Webster's style la one of great clearDess and iiurlty. His 
aeittences are short and ter»e, and the words thai he chose are 
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clear and expressive. He rejected &U auperfluouB pbrases and 
pniDed his efforts unsparingly. 

It Is said that after the deHvery of bis famous oration on 
Adams and Jefferaon, and before Its publlcailoD. he one day en- 
tered his office with the manuscript In his hand and. addreaslng 
one of the law students. In whose literary skill he reposed confi- 
dence, said: "Here. Tom. take this and weed out all of tbe 
Latin words." 

His flgnres of speech were few, but bold and striking. Take 
that uttered at a public dinner given by the citltens ot New York 
lo honor ot his defense of the constitution. He was speaking of 
the great work of Hamilton lo the first days of the republic, and 
said: 

"Alexander Hamilton was made secretary of the treasury, and 
how he filled the duties of such a place st such a time, the whole 
country perceived with delight, and the whole world saw with 
admiration. He smote the rock of the national resource and 
obundaut streams of revenue burst forth. He touched the dead 
corpse of the public credit, and It sprang upon Its feet. The 
fabled birth of Minerva from the bralu of Jove was hardly more 
sudden than the Hnnndal system of the United States as it Durst 
from the conceptlou of Alexander Hamilton." 

WEBSTKIt AS A STATESMAN. 

Mr. Webster, when thirty years of nge, was elected to con- 
gress. He soon came Into prominence, • • • He re- 
mained In congress until 1S10. when he declined further service 
and removed to Boston for a wider field of professional labor. 
His practice soon became large snd liicratlve. 

In the fall of 1822 be was strongly urgi^ to re-euter congress. 
Meetings were held In the different wards of the city and com- 
mittees were appointed to urge his acceptance ot a nomination. 
One of these gentlemeu, entering his ottice. found him engaged In 
study. "Mr. Webster." said he. "1 come to ask you to throw 
down your law books and enter the servkc of the public, for to 
the public you beioug. I know what saci-lflcPH we demand of you, 
r patriotism. We cnnuoi taiie a re- 
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The theory o( those lu oppoHftloii was: 

1st. Thai tlie tiowers of the genernl goveninienl aud The va- 
lidity of lis laws were to l)e finally considereil only hy Its na- 
prpDie Judldnt trllninnl, thP Culled States Sii!)reme Court. 

2nd. Thnt the Inns pftased liy congress imd the treaties made 
by the chief executive were parauiouut to nil state laws. 

3rd. When, therefore, it contllet arose between the laws of 
the general government and the laws of iiny hV.iU'. llie first must 
be uiiheld and the latter are void. 
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And the following deductions, It ' 
tbese proposltioos: 

let. The coDstltutloD forma « general soreniinent, or sal ion. 
and not almplr a compact of tbe stfttes. 

2nd. This cotistitutlon waa ordained hy tbe people, and tt 
creates, therefore, direct relations between tbe people and tbe 
general government, as well as between the several stales and 
tbe general government 

3rd. Therefore, no state can dissolve these relations: that 
nothing can dissolve tbem but revoluttoo; that there can be no 
such act as peaceable secession, and that secession can only be 
nccomplisbed by rerolutlon. Any attempt, therefore, of a stale 
to flnallj nullify an act of congress Is rerolutionarj'. 

It was not long before the doctrine of nulllflcatlou was 
brought before congress— not by bill or resolution, hut by coU' 
tinual reference thereto In debates upon other subjects, 

Mr. Foote, of Connecticut, on December 29, 1829, moved a 
rt'Holutlon of Inquiry In regard to Ihe public lands, and whether 
Ir was expedient lo limit tbe sales to those lands already offered. 

&fr. Benton, of Missouri, resisted the inquiry as tending to 
Injure the states ot the west. Others spoke upon the resolution. 
Tlie debate was continued from uay to day. and took a wide 
range. Finally, ou Ihe lOtb ot January. 183U. Mr. Hayne, of 
South Carolina. Joined lu the iliscusslon. His speech. In which 
be fiercely attacked tbe north, waa of such a character as to re- 
quire an immedlaie answer. This duty, by commuu consent, was 
assigned to Mr. Webster. On the next day. which was bis first 
opportunity, Mr. Webster delivered a speech of great power. On 
Januarj- 25th, Ove days later. Sir. Hayne made a r^ly. He 
spoke with great force and ability. He denounced the north, 
glorlfled the soutb, set forth and Justified the doctrine of nulll- 
Qcatlon and ot secession. He touched upon slavery, and upon 
every other polllical subject upon which the different sections of 
the country were divided. The speech displayed the author'i 
great Intellectual gifts iit their best. Mr. Koote's simple resolu- 
tion of Inquiry had develoiied quesilons of supreme Importance; 
the Intei-pretatlon of tlie couKiltmion. the doctrine of uulllflcntlon. 
the ever-present subject of Bluverj", and tlie very existence of 
the Union iiHeir. Kxciteiiieni run liigh. Tlie arguments ad- 
vanced by Hayne seemed ":iuiisweral>le. It is bnrd for us. with 




uatiotial unity flrmlj- established, to realize how desperate wai 
the battle. Thuse who bellcTed lu the republic as a nation, feared 
that the dDCirlne ot nationality ooiild not be found In lt» Drganlc 
law. Was the eonslitution more than a compact? The Hartford 
tonventloD. held Id 1814. to express dissent from the embargo. 
Iiad tolerated the doctrine that a stale might have sufficient cause 
to withdraw from the rnUiii. This doctrine hnd been openly 
avowed by many states (or years. If It fould not be met, then 
there was an end to the .\merlcan Union. All eyes were turned 
upon Webster. On him nil hopes were centered. Would be be 
e(|UBl to the occasionV Senator Bell, of Xcw Hampshire, ex- 
pressed his (ears. "It Is a critical moment," said he. "It Is time, 
high time, that the people of this country should know what the 
eonslltutlon is." "By the blessing of heaven." replied Webster, 
"I will show (he people, before the sun goes down this day, wbat 
I understand it to l>e." I quote from Lodge his vivid description 
of the scene: "On the morning of the memorable day llie senaie 
chamber was packed by an eager and excited crowd. Kvery sejtt 
on the floor and in the Ksllerlea was occupied, and all (he avall- 
alile standing-room was tllletl. The protracted ileliale, conducted 
with BO much ability on Iwth sides, had excited thn attention of 
the whole country, and had given time for llie arrival of hun- 
dreds of interested spectators from nil parts of the Union, and 
especially from New England. The fierce attacks of the southern 
leaders bad angered and alarmed the people of the north. They 
longed wllh an Intense loDgiujc to have these assaults met &i-a\ 
repelled, and yet they could not Iwlleve Ihnt this apparently 
desperate feat conid t>e successfully flccom|illMhed. Men of the 
north and ot New England could be known In Washington, in 
those days, by their indlgnani hut dejected looks and downcast 
eyes. They gathered In ilie senate chamber on the appolntid 
day. quivering with autlclpaliou, and wllh hope and fear stmg- 
gllng for the mastery in their breasts. With them were mingled 
those who were (here from mere curiosity, and those who hnd 
come rejoicing in the confldent expectation that the northern 
champion would suffer failure and defeat. '^Iii the midst of the 
bush of expectation: lu that dead silence which Is so pecnlinrly 
oppressive because it Is irasslble only when human beings are 
gathere^l together. Mr, Webster rose. He had sat Impassive ajid 
immovable during all the preceding diiys. while a storm of argu< 
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tntrM >rwl lnT'r<^lT« i»A t)««Ees abrio: bid tu^nd. At l»ct bis rime 
harf fjrm^: aaA b« stmc aad Kood fortk. dnvfac himaeU Dp 
f/i hit* fnll b^Kl^t- blA pi-nfttuil gnoil^Tir ami his majestii' calm 
ti.rttU^ at] wh/i UffrfcM ai^ia him. With p^ffrei qntetness. oil' 
Ktlti-if-'l. upfrtiniiiij. tij ibr aiaur*iit^-rm f>t InieiMe feriing about 
blm. h« Ml4 In a low. eren tone: 'Mr. President: When the 
nutrlft^T baa lir«m (OMrd for manj dajs la ihk-k weatber and on 
an nnkiwiwn <i«a, btr Darnrallr arail-i bimM>lf of tbe fli« pause 
Iff IIm ntnrni. Ili^ »«rll(-i>t glanct^ of the bod. id lakp his latitude 
ami aM-*rtaln irn-w fat (he •■■••inctiiit bare diiiea him from his 
tnp: (viiirw. I>ft na Imitate thin pmcleoiv. and. befoTC w» float 
fartbcr im ibc wari* of iIiIh ilelmip. reftr to tbe point from 
whi'-b we (lc[Hini^1. that we Diar. at least, be sMe lo conjecture 
wliere w<- now are. I ank fur the reading of ibe reaolutloD 
b«for« thH senate.' Tbli opening sentence was a piece of con- 
unmmntf art. The Mimiile ami ap|>m|irlate Image, tbe low voice, 
the calm iimniier, relieved ilie Hlralned excitement of tbe sudl- 
nncA, Which mlKht have ended by dlsconceitlng tbe speaker it It 
Jifitl iN-eti trinliitnlneil. Kveryune was now nt his ease; and vben 
lli« iiKiliotoiiiiiiH rciiOlnit of the reaolution (-eaxed. Mr. Webnier 
wnn iiifiNter of tlie itltUHtlou, and had his listeners In complete 
I'liiitrol. Willi tircHthleHH attention tliey followed him as be pro- 
cneiled. The pilronn. miiHCullne sentences, the Barcasni. tbe 
imllioN. Ilii' reiiKiiiiliiic. the liurnlng appeals to love of state and 
I'liiiiilry. riilliiweil nil uubnikcn. As hlH feelings warmed, the 

(lie If Inlii lilx cyen; there wan a glow on his swarthy cheek; 

liln ■irnnu rUbt iirni aeeined to Bwe«'p reHlRtleealy tbe whole 
lihiiliiiix iif hlH niiiMiiit'iiiH. iind tlie deep and melodious cadences 
iif hiN voice Hiiiitided like lianiionlonM orjfan-tones as they filled 
lliv ehiiiLilM'i- with Ibeir muKlc. As the Inst words died away 
Itito Hllmic(>. thiise who had listened looked wonderlngly at each 
iith«r. dimly conHcloiiB that they bad heard one of the grand 
■licei'licH wlili'h till- liinil-iiiiirks In the history of eloquence; and 
tin* men of the north and of New Bngland went forth full of 
Hie (ii-l.lo .>r vlil.ir.v. for their ihiniiiiloii htid triuutpbed. and no 
HKHiirHiice wim needed to prove to tbe world that tbia time no 
■iliswer -•^illld lie liKUle," 

Miirxh. In his ■llenilnlscencci" of Congresa." speaks of this 
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' bis opiKtiifHtB were tuWy SHtlsaed of tbelr error 
hefore be bad proceeded far In bis apoecli. Their fears soon took 
auottier direction. When ttit>}- heartl his Heiitences of powerful 
thought, toweling In nct^uniulatlve grandeur, one above the other. 
86 If the orator strove, Tltanllke, to reach the very heavens 
theoiselves, they were giddy u'llh au apprehension that he would 
break down In his Qlght. They dared not believe that genius. 
learning and lutellei'iunl endowment, however unconinion, that 
was simply mortal, couht sustain Itself long In a <?areer seem- 
ingly so perilous. They feared an Icarlau fall. • • • 
There was scarcely a dry eye In the senate; all hearts were over- 
come; grave Judges and men grown old In lilgnitipd life turned 
aside their heads to conceal the evidences of their emotion, tn 
one corner of the jjallery was clustered a group of Massachusetts 
men. They had hiiug from the Urst moment upon the words of 
the Rpeaker, with feelings variously lint always warmly eiclted, 
deepening In Intensity as he proceeded. At first, while the orator 
was going through his exordium, they held their breath and hid 
their (ncea, mindful of the savage atinck ujion him and New 
Kogland. and the fearful odds against him. her cbam]iion; as he 
went deeper Into his Kpeech. Ihey felt easier; when be turned 
Uayne'H flank on Banquo's ghost, they breathed freer iind deeper. 
But now. as he alluded to Massachusetts, their feelings were 
strained to the highest tension; and when the orator, I'oueludjng 
his enconlum on the land of their birth, turned, Intentionally or 
otherwise, his burning eye full upon them, they shed tears like 
children. • * • The swell and roll of his voice struck 
upon the ears of the Mpell-bouud audlE'iiee In deep and melodlons 
cndeuee, as waves upon the shore of the 'fai'-resonndhis' sea, 

■■The speech was over, but the tones of the orator atlll llu- 
gere<l upon the ear. and the audience, unconscious of ihe close, 
retained their positions: and everywhere around seemed fot^et- 
(ulness of all but the orator's presence and words.'* 

The argument was a demonstration. Whatever "the falhers' 
niay have considered the constitution in ITfflt, Webster showed 
what It had liecome In ismi. He set forth the Union as It was 
designed to be. a grand nationality, exerting a great and com- 
manding influence upon the mighty nations of the world. From 
that day forth he was known as the "Defender of the ConBtl- 
tntlon." 
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It Is tntereatlnc to note la what eatlmste the reply ol Web- 
ster to Hayne is beld by the student of eloquence. The com- 
parison most frequent Is that made with that great masterpiece 
of Demosthenes In hie reply to Aescblnes, commonly known as 
the "Oration on the Crown." 

It Is to be expected that the American student, moved by 
national leellnxs, will look with favor upon tbe effort of bis 
countryman. But there is other testimony. The learned German 
scholar. Dr. Francis Lleber. versed perhaps equally In both the 
Greek and Euiclista tongues, said: 

"To test Webster's oratory, which has ever been very attrac- 
tive to me, I read a portion of my favorite speeches of Demos- 
thenes, and then read, always alond, pans of Webster; then re- 
turned to the Atheniaj); and Webster stood tbe test. I have 
done It several times." 

Tbree years later, Mr. Calhonn renewed tbe discussion, advo- 
cating nuIUflcation in a speech which la beld to be his greatest 
effort. Mr. Webster replied, and again showed the fallacy ol 
such doctrine. 

General Jackson enforced the tariff laws In South Carolina, 
and for a time the danger of a ruction of the Union was turned 

On tbe Ttti of March, 1860, Webster delivered a speech in the 
senate on the compromises of the constitution. Slavery at this 
time had become a most important question In the life of the 
nation. Tbe position taken by Webster produced In the north 
the greatest sensation. The fugitive slave law was then a cnuM 
of Irritation. Massachusetts, In 1S44, had passed an act to pro- 
hibit Its magl8trute» from returning fugitive slaves. 

Id January, I80O. the auti-slavery society In Boston cashed 
resolutions ot secession, on the ground that It might cease from 
suxtalning a great evil. 

Webster's position on the slavery question was that slavery 
was n great wroii); iiud evil; tliat It could not be tolerated in any 
of the territories of the United States; that no more slave terri- 
tory should be admitted into the Union; that congress bad the 
vlirht to abolish slawry In the Dlsirlcl of Columbia, and, that 
whether It should do bo or not, depended upon the effect of such 
action upon the harmony of the Union. He had resisted tbe 




idmlsiion of Texas, and had often spoken agalnet tbe institution 
of alsTery. 

He further held, however, that all the guarantees which th» 
GonstitutlOD gave to slavery In the states where It existed wer« 
to be taithrully observed. In bis 7th of Harcta speech be de- 
clared that the fugitive slave law should be faithfully executed, 
and that fugutlve slaves should be returned to their masters. 

The moral sentiment of the north had become aroused, and 
old BJid trusted friends turned against him, and declared 
tbat bis speech was a concession to tbe slave power, asd h bid 
for the presidency. Mr. Webster for many years hod aspired 
to tbat high office. His friends had worlied zealously, bni when 
the noutnatlon seemed almost within reach, It had slipped from 
their grasp. Now was the lost opportunity. Mr. Webster was 
already advanced In years, and If he failed this time he failed 
forever. I cannot believe, however, that this desire was the key 
to hla character and the motive for tbe speech on that occasion. 
Mr. Webster is not to be Judged by one act, or one speech. He 
Is to be Judged by his whole life. He had delivered many pow- 
erful blows against slaverj-. He had opposed any extenuiou of 
the Institution. He was ready to vote for Its abolition In the 
District of Columbia, but tbe constitution protected It In tbe 
states where It existed, and he stood by the conatltiitlon. Thare 
can be no question but what he saw tbe danger that was threat- 
ened, and tbat be strove to avert it. He sought to preserve tbe 
Union. 

Mr. Webster, however, wns ambitious, but his ambition was 
an honorable oue. He aspired to the presidency. He hail t»u 
dered great service to the country. He was fitted by experience 
and ability for tlie duties of that hlgii office. Tiie fame of his 
genius had extended to ail civilized lands. As secretary of state, 
under Harrisun nud Tyler, he bad shown great executive lorce. 
In the negotiations with Great Britain for the settlenieui of the 
nortbeastern boundary be had manifested the highest diplomatic 
skill, lo the affair nltb Austria, In relation (o the recognition of 
Hungary, he hud suecesafuily turned Hit- event to the credit of 
the United States. Wliy sliould lie imi lieeome n suecesaor to 
Washington and Jefferson? 

The charge Is that he made tin- Ttli nf Mnreli si)eeeii to <'on- 
clllate the south, so that he would receive the eouthem support. 
di;nvn that in tliat 8!>ecch 
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Mr. Webster abandoned the principles that be formerly held. 

Tbe couBtltntlon la an Instnimeiit of compromlaea. No one 
knew this better tban he. It recognised slaver; where It existed. 
Webster waa tbe "Defender of tbe Constitution." He knew that 
many of tbe "fathers" who framed that instrument were op- 
posed to slaTery, bnt with them tbe question was whether there 
should be a united country and slavery, or a dosen disunited 
states and slavery In some. They had accepted tbe constitution 
with slavery as tbe best tbat could be done. Webster was will- 
ing to follow lu their footsteps and to stand by the constitution 
and the Union.- 

Id tbe north a great change of sentiment had gradually taken 
place. In 1833, the nntl-alavery society commenced Its active 
work. It had since that time made a continuous attack upon 
alavery. It beld einvery. and rightfully, to be a great national 
evil. Welwler, while agreeing with this view of the institution, 
was not prepared to Join Id this attack. He sought to stay the 
action of the north, as be had tried to prevent the aecesslon of 
the south. He had been tor yeara In the forefront of battle for 
the Union. He knew the temper of the south better than did 
tbe people of tbe north. He knew tbe temper of the north bet- 
ter tban did the people of the south. The aouth did not believe 
that the north would flgbt for tbe Union. The north did not 
believe that tbe south would secede from the Union. Webster 
knew that each uecilon was niisiakfn. Hf hnd a dread of vio- 
lence and of war. But lie knew that violence and war would 
come unless iliere wiik ii staying iitiiid. His i>08itlon waa Just 
that assumed by I'residcut LIurolu, twelve years after, when the 
Kii tide of buttle wns full ui>ou um. 

In August, ]^i2, tlie distinguished iilltor of the New York 
Trll>une, Horace (Jrfplcy. RddreflKeil ati oiH:n letter to President 
Lincoln, urging etniiiicliiatluu of the slaves. Mr. TJncolD replied, 
saying: 

"My paramount objecl Is to siivt> the t'ulon. and not either 
10 save or to ili'stroy sluvery. If I could save the Union Wltliout 
freeing any slavi-s, 1 ivoulil (bi It; If I could save It by freelnsr 
all tlie sibivcH. I would dn II: and If I could save It by freeln 
some and leaviui; otliers aluue, I would do It." 

Here ia the note that was struck by «" .■hater, and for W»iich 
he was held ui) to scmii by tlie very pcuplc who had regarded 
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lifm almost as au Idol. lu the Tth of March si>e<.'cli lie (.Tltlclsed 
the north, and he spoke plainly to the soutb. The poUticianB 
would have told hlni not to make ancli a apeeth, but Webster 
was uut a politician. Like all men, be had hie wenkuesses, but 
they did not Mn In iLe dlrpctloti of dlHSlmulation. He 'was fraok 
and open with his views to the uouniry. 

Compare for a moment the speech of 1830 with that of 1850 
and note If there Is any letting down by the orator. Here are 
some of the closing words ot the speech ol 1830— words that 
ever move nod Ihrlil Ihi^ patriotic soul: 

"I have not allowed myself, sir, to look beyond the Union 
to see what might lie hidden Id the dark recess behind. I have 
not coolly weighed the chanci'a of pregerving liberty when the 
bonds that unite us togelher shall be broken asunder. • • 

• Beyond that I seek nol to penetrate the vail, • • • 
God grant that on my vision never may be oi>ened what lies l>e- 
hind! When my eyes shall be turned to behold, for the last 
time, the sun In heai-en, may I not see him shiulnu on (he 
broken and dishonored fragment of a once glorious Union: on 
Slates dissevered, discordant, belligerent; on a laud renl with 
civil feuds, or drenched, It may be, In fraternal blood." 

Said Webster on the Tlh of March, 1850: 

"1 wish to s|)eak toKiay, not as a MasNachusetts man. nor ,is 
a northern man, but as an American, and a member of the 
senate of the UnltiHl States. • • • I si>eak today for 

the preservation of the Tnion. I speak out of a solicitous and 
anxious heart for the restoration to the country of that quiet and 
harmony which luake the blessing of ihis Union so rich and so 
dear to ua all. • • « Secession, peaceable secession; 
Sir, your eyes and mine are never di-atined to see that miracle. 
The dismemberment of this vast country without convulsion! 
The breaking up of tlie fountains of the great deep without 
ruffling the surface!  » * Tliere can lie no such thing 
as a peaceable seces-sloii. IVacealile seci'ssiim In tin ulttr ini- 
posslhlilty.  •  I see. sir, as plainly as I see the 
sun In heaven, I see that disruption must produce such a war 
as I will not describe. In its two-told character. • • • 
Never did there devolve on any generation of men higher trusts 
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tlon, and the harmonj and pe&ce of &11 who ar« deatlned to litv 
under It." • • • 

Tbese are serlouB worde and proceeded from one wbo was 
thoroughlj In eameit In the cauM for wbitb he spoke. Ther 
are not ttie tricks of rhetoric, spoken to please the ear and to 
mislead the Judgment They are the sentlmenlB of one who be- 
lieved what be foretvld. and the eveiits of tbe years following 
fearfully bear out tbetr propbetic character. 

Webster knew, too, that this speech would biiuE down upon 
htm tbe sharp words of friends. But he held bis country aboTt' 
friendship. He was In the preaence of a fearful Issue. Others 
might not see It lint, with his keener vision, to him It was plain. 
The effort of compromise, however was without avail. The 
agitation over slavery and secession continued. Indeed, the 
"Irrepressible conflict" had already begun. 

Senator Hoar, of Massachusells, In 8i)eaklng of the 7th of 
Miircli speei'ii In December, 18I>4. said to the United Stales 

"Mr. Webster, fur the flrst time in his life, failed to compre- 
lipnd the tewiior of the people among wiium he was born and 
bred. He met their expostulations with arrogance and contempV 
It was. |)erhaps, not uiinsturnl. He was growing old. He bad 
been fe<l on Hdiilaiion. He bad found no antaganiats fit to cop« 
with him. or who dnred to cope with bira. He bad failed, 
'Only wiien he tried 
The adamant of tbe righteous side.' 

"He had an old man's dread of a new order of things. He 
bad a not ungenerous ambition. He was rlgbt in bis estimate 
of public danger. His constitutlouul arguments remained uu- 
anawered. 

"Webster died while tbe storm of this mighty conflict was 
still raging. He was cllsapiiolnied lu the hope that It would 
be given to him to cnmpDSi' ll. The comiironilses which he had 
hoped would settle forever the quialiuns growing out of alBTpry 
were never ohserved li.v ettliei' side. , 

■It would liiive lii-in fortunate fur Mr. Welister'S happiness 
and for IiIh ruiiii' If lie had dle<1 Ih'I'om' IS.'iI<. But what would 
have been his fame iiiiil wlint would biive beeu his happiness If 
life i-riuld linv.- Im.-h s].nn>d till IW^'.? He would have seen the 
triiusi-ijuleiii isMie 011 w)ii' li rlie fnti- of rlic country hung made 
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up as lie bad framed It lu 1830. L'nlon nod llhenj. tlie law 
of man and the law of God, the couHiltutiou aud Datuml Justice, 
the august voice of patrloilBin and th'' august volees of the men 
who framed the coustltntlou, all epeayitg on ttaf eume side. He 
would have JlTed tu see the time for coucefsloii nil itoue by. the 
lla« falllag from Sumpter'a walls caught o» it fell li.v the splen- 
did youtb of 18(11; the armed hosts preselUK uimju the capltol 
beaten back; everj-thing wlilch he had loved, everylhlug wblch  
he had worked for In the prime of his years, aud In tlie strength 
of bis manhood, rallying upon one side— piitrlotlsm, untlouiil au- 
thority, law. conscience, duty, all speaking together, and all speak- 
ing through hia lips and repeating his maxims. lie would have 
seen his great argumenls In the reply to Hnyne, lu Wif debates 
with Calhoun. Inspiring, guiding, ennimaudlng. stnnglheiilnit 
The Judge In the court Is citing them. The orator In the senate 
Is repeating them. The T'nloii canuou is shotted wltli them. 
They are flashing from the uiuzKle of the rifle. They are gleam- 
ing In the stroke of the saber. They are heard In the ronr ot 
the artillery. Tliey shine on the advauclug banner. They mingle 
with tbe shout of victory. They eomiuer in the surrender ol 
Appomattox. They abide forever and forever In the returnmg; 
reason of an estranged section, and the returning loyalty of a 
united people. Oh, If he eould but liave lived—If be could but 
have lived— how tbe hearts of his countrymen would have come 
hack to him." 

What verdict shall be rendered upon tbe life of tills griiit 
man: Did his last years show how the strong can yield? Is 
tbe actor to be pitied and tbe acta themselves to be forgotten? 
Or did they show the noblest sucrifiee; the alienaliou of friends; 
the denunciation of enemies, because of the support of compro- 
nilses, that the L'nlon might lie pivserved! Surely, surely the 
latter. 

Webster was a most genial companion— the life of every 
circle in which he moved. He believed In morality and religion. 
His great fault of character was a want of due regard to pe- 
cuniary obligations. Not tliat In the shghteal degree he wished 
to evade the payment of a debt, but a carelessness arising from 
a generous Income, and a want of attention to details, produced 
thiB result. It has sometimes been said that he was immoral and 
given to great Indulgence In drink. These statements I believe 
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to be uutrue. Sucli cbarices were not made by t^vea his most 
bitter entiiilea In hie lite time, who would not hare hesitated so 
to do had there been an; ground therefor. He was a man ot his 
times, and his habits were those of his day. 

Webster died In October, 1852, In the seventy-Srat year of 
his axe. 

"A hush fell upon the couutry as tbe news of bis death sped 
over the land." 

He was laid to rest at his home. Marsbfleld. on a beautiful 

"As the crowd i)oured la tbroujch the gates of the farm, they 
saw before them on tbe lawn, resting upon a low mound of 
flowers, lite nttijestle form, as Impressive In tbe repose of death 
as It had lieeu In the fullness of life. Thei-e was a wonderful 
fltnesB in it all. The vault of heaven and the sEiactous earth 
seemed lu their simi^lctty the true place for such a man to lie 



On hts death bed, Mr. Webster awoke from a lethargy Inio 
which lie had fallen, and for some moments spoke tn a full, 
strong voice upou the mystery of life and death, and the blessed 
hope of the resurrei^ion. He paused, and a drowsiness fell upon 
him. Suddenly he aroused himself and, conaclous that be bad 
been speaking, aslied: 

"Have I, wife, friends, have I said anything unworthy of 
Daniel Webster!" 

And so. courageous in death as In life, paaaed this great 
s[ilrit fi'om the earth, even in the waning moments of existence 
concerned to know whether any words that bad escaped bis lips 
were unworthy of the life and character of him who uttered 

His last words were, "1 still live." Yes, he still lives. He 
lives in the memory of his countrymen; for a llberty-lovlng 
people bear him In their hearts for tbe lessons that be taught; 
love of country, the glory of the American Union and the great- 
ness of the republic. 

(Note. The foregoing was prepared for a lecture before tbe 
Portland Historical Society, where it was first delivered, and 
was read beforSthe Bar Association on request. H. H, N.) 
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Portland, Oregon. November 21, 1899. 

The association convened at the United States 
court room at 10 o'clock A. M., and President W, W. 
Cotton beiiifj absent, was called to order by Vice-Pres- 
ident Lionel R. \Vebster. Mr. R. F. Bell was appoint- 
ed stenographer to report the proceedings. 

The minutes of the two last meetings were read by 
the secretary. 

Vice-President; The next order of business is the 
address of the retiring president, but inasmuch as the 
retiring president retired so long before the meeting, 
he did not leave any address here, so t^lat will have to 
he dispensed with. 

Mr. Dolph: I suppose we are entitled to a default 
against the retiring president? 

Vice-President: Yes, I think we are entitled to a 
default, or to take judgment for costs. 

The next order of business being the presentation 
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of applications for admission, and the membership com- 
mittee being absent, on motion, Judge Alfred F. Sears, 
Jr., Mr. Geo. E. Chamberlain and Mr. Chas. H. 
Carey were appointed a special committee. 

The report of the executive committee (Appendix 
A) was then read and ordered received and filed. 

The report of the committee on jurisprudence was 
then made orally by Mr. C. E. S. Wood (Appendix B). 
The report of the committee on legal education and 
admission to the bar was then read by Mr. W. L. 
Brewster (Appendix C), Mr. Brewster, before reading 
the report, saying; "There are four members of this 
committee, but it was drawn as the result of conversa- 
tions between Judge Munly and myself, although he is 
not here to sign it; bur it is signed by Mr. Hamilton 
and myself." 

It was moved and seconded that the report be 
adopted and approved as the sense of the association. 

After considerable discussion, it was then moved, 
as a substitute to the motion before the association, 
that the report be received and placed on file, which 
motion was seconded. The discussion on this motion 
then took a wide range, many members joining in it. 
resulting in the motion to receive and file the report 
being adopted. 

The association then took a recess until 2 P. M. 



Afternoon Session. 

The association was called to onlcr by Vice-Presi- 
dent Lionel R. \\'cb>ter, at _> P. M. The special com- 
mittee on niemhersliij) ilien rei>oricil that the follow- 
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ing applicants for membership in the association pos- 
sessed the personal and professional qualifications requi- 
site, and were worthy to become members in the asso- 
ciation, and recommended their election, to-wit: R. 
M. Turner, Chester V. Dolph, A. P. TifEt and E. B. 
Tongue. The secretary was duly instructed to cast the 
ballot of the association in favor of the said applicants, 
and they were declared elected as members of the as- 
sociation. 

Mr. C. E. S. Wood: I was going to ask the indul- 
gence of the president and members of the association 
for an interruption. I will say briefly what I gave no- 
tice I would like to say later on. I don't know whether 
Judge Cleland, last year, made his motion seriously or 
not, but personally I am of the opinion that we ought 
not to recede from taking an interest in legislation. It 
seems to me it belongs to lawyers to take an interest 
and try to mold legislation as far as it relates to their 
own profession. That is all I care to say about that, 
but I will call attention to this fact, that these two bills, 
Mr. Cox's bill for physical examination in cases of per- 
sonal injuries and this one for expert testimony. — the 
reasons for them are practically what I suggested to 
the association in my address of last year. Now, to my 
surprise, I don't know how they got wind of the fact 
that there was any address given at all, I got applica- 
tions to print that address before they could have 
known whether it had any merits at all — before they 
could possibly know whether they wanted it printed or 
not — from two journals, one in New York City, one in 
Albany and one in Chicago, I think. Now that shows 
that the subject was one which excited interest. I got 
these applications, and I sent the address to the one 
that applied first. They sent me this bundle of reprints. 
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which I brought up here, and to which anyone can hdp 
himself, if he pleases, and here is the rough draft of the 
bill that was prepared. -I would like to have you he Ip 
yourself to these copies and examine that" rough draft, 
because personally I am convinced that we ought to do 
something to make ourselves felt, and get before the 
legislature of Oregon. These legal reforms which we 
can agree upon are legal reforms, and I am not going 
to repeat the arguments advanced there. They are not 
my arguments. They are the arguments of the Su- 
preme Courts of California, New York, of Campbell, 
author of the Lives of the Chancellors, — Lord Camp- 
bell — they are the views of everyone who has gone into 
the subject. 

Mr. Wood now makes a motion to adopt a resolu- 
tion in favor of retaining the United States courts in 
the present federal building. 

Judge H. H. Northup moves to amend the resolu- 
tion to the effect that our senators and representatives 
in congress be requested to see that no action i? taken 
by congress to remove the federal courts from their 
present position. 

Seconded and carried. 

As amended, the motion to adopt resolution is put 
to the association and carried. 

RESOLUTION AS AUHN'DED. 

Whereas, It U senerally uuderHtood that, upon th« comple- 
tion of ttie new custom house now being erected In the northern 
part ot this city. It Is designed to remove to that building the 
United States Courts, now located In the post office building; 
therefore be U 

HesolTed, That it is the unanlmouB desire of this association 
that the United States Courts be retained in the building where 
they are now located. That the present location is convenient, 
and easily accessible for attorneys and all those having business 
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therewith. That they are now located In the bualaesa center of 
the city, and are In close proximity with, and convenleat to, the 
Etate and other courtH in this city, and that their removal to the 
locality contemplated would opcaaion delay, annoyance and con- 
tusion to those practicing betore them. That their removal 
to the new building would place them at the extreme other end 
of the city from all other courte. In an inconvenient and Inacces- 
sible section, off the usual lines of transit, and distant from the 
offices and resorts of attorneys. That their retention in the 
present building will give needed room for other federal offices 
In the new construction; and it Is further 

Resolved, That our senators and representatives in congress 
be requested to see that no action is taken by coDEreaB to re- 
move the federal courts from their present location. 

Report of grievance coniiiiittee read. (Anpeudix 
D.) On motion duly made and secondeti. accepted 
and approved. 

Senator Cogswell: As chairman of the committee 
on legislation, I will say that we have really nothing to 
report except defeats. There were two bills placed in 
the hands of the committee. One was for the increase 
of the number of judges of the Supreme Court. An- 
other one for the personal examination of parties in 
damage suits. I took the bills to the legislature, and 
the one to increase the number of judges of the Su- 
preme Court was introduced in the house by Mr, 
Moody, a member of the association, on Moqday, the 
first day of the session, and by Thursday of that week 
it had passed the house and was on second reading in 
the senate, I wa.s then taken sick, and was not able 
to be up there for a couple of weeks. I will sav, 
though, that before I left I had a poll of the senate, 
and there were enough votes to pass it, but there were 
not enough to suspend the rules and put it on its final 
passage. On my return, after two weeks, I found mat- 
ters entirely changed, I found a number of members 
of this Bar .Association had been writing letters to 
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members of the senate urging them to vote against it 
as it was unconstitutional. I will say to these members 
that it would have saved me much time and expense if 
they had written me instead of the legislature. That 
was what defeated the bill. 

The other bill was introduced in the house and 
passed the house, but, unfortunately, a copy of the bill 
was given to a member of the senate, and he introduced 
it in the senate, and it passed the senate, and then oc- 
curred what always occurs in such cases, when I wolild 
go to the house and ask why they didn't take ud the 
bill they would ask, "Why don't the senate take up our 
bill?" And when I would go to the senate and ask 
why they didn't take up the bill, they would ask, "Why 
don't the house take up our bill?" Consequently, it 
was not taken up. 

We did secure, howeyer, an appropriation for more 
clerical help for the Supreme Court, which, the mem- 
bers of the Supreme Court inform me, was of consider- 
able benefit; also a constitutional amendment for the 
voters of the state at the next election for an increase 
of the number of judges to five. 

I say, I hope the members of the Bar Association 
will make it a point to see the voters and see this mat- 
ter is explained to them, because otherwise they will 
vote against it. The matter ought to be agitated — the 
necessity of having an increase in the number of judges 
of the Supreme Court. I hope every member of the 
Bar Association will make it a point to help out in the 
work. 

I believe that is all the report we have to make, but 
I wish to say this, that if the Bar Association, after 
they have passed a resolution that certain bills be sub- 
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mitted to the legislature — if the individual members of 
it are going to try and beat these measures, we might 
just as well abolish the committee on legislation and 
the committee on judiciary, and simply confine our- 
selves to the committee on grievances and seeing that 
the bar is purged of unworthy members, and come here 
once a year and listen to a good lecture and have a 
good time. 

Mr. Wallace McCamanl: It seems to me there is 
one part of Senator Cogswell's remarks that are well 
worthy of consideration by the bar at this time. I think 
the senator correctly states the sentiment of the bar 
when he spoke of the importance of having the voters 
adopt the constitutional amendment which is to be 
submitted to them at the next election. "What is 
everybody's business is nobody's business," and unless 
there be some committee selected by this association 
to look after this matter, probably the amendment will 
be defeated by the people. And if it is the proper time 
to make such a motion, that the committee on legisla- 
tion of the Bar Association be deputed by this body to 
act as a campaign committee, and, if possible, to secure 
the adoption of this judiciary amendment. 

Seconded; carried. 

The report of the treasurer (Appendix E), was then 
read by the secretary, and that report received and 
adopted. 

The Secretary: The Bar Association is continually 
in receipt of letters from the Bar Associations of differ- 
ent states asking for the reports of the association, and 
there has accumulated in my office a stack of the re- 
ports of proceedings of other Bar Associations. I don't 
know what to do with them. Personally, I am not 
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aware jiisl \vliat valiif tliey liavf;, excO])t Ju^l lo be filed 
in snmc place where there is plenty of light where more 
men can read them if there are subjects touched upon 
whicli ihey can use. J. L. Cole, who lives in Washing- 
ton, and whom a great many may know because he 
knows more about sessii>ii laws than any law book man 
in the country, keeps writing for copies of tlie reports: 
he wants to buy them. It seems that most of the Bar 
Associations have a habit of collecting the association 
re])orts of other staler. While this is a matter that 
might lie decided by the executive committee, at the 
?anie time it would be well. I think, lo liring it before 
the meeting, so that any suggestion;- may be made as 
to what shall be done with them. 

Mr, Schnabel: I woidd suggest, so far as the re- 
ports of other Bar Associations are concerned, that 
tliey be bound and placed in the state library. .\ great 
tnany briefs are kept up there. 1 think they perhaps 
have more room up llu-re than our local l.'iw library. I 
think they are worthy of preservation, .Some of them 
are well bon:id books: others are in i)amphlet fonu- 

Mr. Reed: I move that the secretary be instructed 
io ship these re]ion~ to the state librarian at Salem. 
I'rovided that he has nm already got them. and. if he 
has. that they be lurned over to ilie M iiliuoniah law 
librarv. 



Judge Sears: 1 i 
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members to the banquet to be held tonight at the 
Hotel Portland. 

Mr. Schnabel: I was informed, a few moments ago. 
of the death of an eminent lawyer of national reputa- 
tion. I refer to Vice-President Hobart. He was an 
eminent lawyer, very successful, highly respected and 
honored, and I move that this association wire its sym- 
pathy. I think it is a courtesy due his memory, and 
would be appreciated, not only by his family, but by 
his numerous friends. .As it happens, Mr. Hobart has 
some relatives in this city, and I move that a commit- 
tee be appointed to draft a telegram and extend the 
sympathy of thi.s Bar -Association. 

Seconded and carried. 

Mr. Dorris: I move the reading of the address ot 
Mr. Cotton be postponed until the addresses by the 
gentlemen present are delivered. 

Seconded and carrie<l. 

The secretary reads telegram from Mr. Cotton. 

Chief Justice Wolverton, of the Oregon Supreme 
Court, here delivered an address on 'The Ethics of the 
Profession. (Appendix F.) 

Wallace McCamant, Esq., of Portland, delivers an 
address on "Anglo-Saxon Justice," (Appendix G.) 

The address of W. W. Cotton. Esq., the retiring 
president of the association, read by the secretary. 
(Appendix H.) 

The chairman announces that the association is now 
under the head of general order or miscellaneous busi- 
ness. 

Mr. Brewster: I wish to bring up again the re- 
port of the committee on legal education and admis- 
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sion to the bar in the following way. I have two mo- 
tions here which I will submit, and perhaps some of 
the difficulties which would otherwise exist may be 
overcome by them. I -will first move that the com- 
mittee on legal education and admission to the bar be 
instructed to confer with the board of regents of the 
University of Oregon, to the end, first, that entrance 
examinations be required at the law school covering 
the studies usual in high schools; second, that the 
course of study and methods of instruction in the law 
school be reconstructed and improved. 

I make that motion to cover part of the report, and 
will read the resolution, which I will make later, as it 
may be well to discuss them together: 

Resolved. That It Is the sense of this association that tbe 
Supreme Court slitill appoint a committee to conduct the exantln- 
atloiiB for admission to the bar, and that the committee on 
Legal Education and Admtsalon to the Bar be Instructed to con- 
fer with the Supreme Court for the purpose ol devising the beat 
methods ot conducting such examinations. 

I move the adoption of tlie first resolution. 

Seconded. 

Judge Bellinger: I think there should be some in- 
dication, Mr. President, as to what improvements are 
wanted — what this gentleman would advise or recom- 
mend. If the board of regents are to be instructed in 
this way, I should like to have them instructed specific- 
ally. 

Mr. Brewster: No instructions to the board of re- 
gents, but to the committee to confer with the board 
of regents. 

Judge Bellinger: To confer with them and request 
certain things, that the course of instruction be im- 
proved. How improved? If. as the gentleman indi- 




catecl in his report, he wants to improve it by the in- 
troduction of new studies, or by the treatment of old 
studies or subjects in a new way, I think he ought to 
say so. If it is objectionable that these instructors iiave 
been in the habit of giving the same instructions, treat- 
ing the same subjects in the same way, then 1 should 
like to be informed as to that. In short, I think we 
should know where the necessity exists for the im- 
provement of these instructions, and in what way 
changes should be made or recommended. 

I have occupied and still occupy, perhaps, the in- 
consistent positions of regent of the State University 
and lecturer in the Law School. That position has 
been somewhat onerous to me, and I have made up 
my mind, some time since, to retire from it. and I am 
probably, therefore, not especially interested as a lec- 
turer or instructor; but as a member of the board of re- 
gents I am interested to know what these gentlemen 
want and what they propose. 

Mr. Brewster: Mr. President; the object of draw- 
ing the motion in that way was to avoid what I 
thought would be an unnecessary discussion here, 
where many views would prevail and no results would 
follow. It was to put tJie matter in the hands of a 
committee to be appointed to confer with the board of 
regents, so that some improvement might be made in 
the instruction at the law school. The report that was 
read this morning, I believe, ought to show both the 
regents, as well as the Bar Association committee to 
be appointed, that there are certain faults with the 
system. Starting with that. I do not believe that there 
are any people here who will deny that liiere are faults 
there. Starting with iliat assumption, it will be their 
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business to find out what' those faults are, to what ex- 
tent they exist, and the best way to avoid them, and 
improve over the old methods. 

Judge Sears: Why do you restrict this resolution 
to an inquiry as to one law school? Why not include 
the other? 

Mr. Brewster; I didn't know there was any other 
law school in the state. 

Judge Sears: We have a law school which has a 
larger attendance now than the one in Portland, 

Mr. Brewster: I didn't know there was another. 
My ignorance accounts for ;the omission of the other 
law school on that point. 

I do not believe that the board of regents should 
do anything but foster and encourage such an investi- 
gation, or take any attitude other than the one which 
would better the conditions under which the law school 
is to be managed. 

As to the examinations, I do not believe that there 
are two opinions as to the desirability of that improve- 
ment. 

I do not know of any other or better way of set- 
tling these questions than by having a competent com- 
mittee appointed, who will make an investigation and 
be able to report some sort of progress this year; but T 
do not want to see the question shelved. 

Mr. Fenton: I have no doubt of Mr. Brewster's 
entire sincerity and honesty of purpose, and in the 
spirit of his purpose I fully concur, but it seems to me 
that this is obtruding ourselves into a business which 
properly belongs to the board of regents. 

If these law schools are sending out men who are 
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not qualified to be admitted to tlie bar. the Supreme 
Court, in the e.xeciUion of the law on the statute books 
a? to the admission of students, will di-scover the fact. 
and if they are not able to discover the fact because of 
their want of power, the legislature will have to be ap- 
pealed to. And I think the resolution as to the first 
part of the report, which was the cause of so much dis- 
- cussion this morning, although well intended, is really 
outside of the scope of this association. It is for that 
reason that I move that the resolution lie on the table. 

Seconded and carried. 

Vice-President; It is moved and seconded that Mr. 
Brewster's second resolution, relating Co admissions to 
the bar and the appointment of a committee to confer 
with Supreme Court, be adopted. 

Judge Bellinger: It is competent, I believe, for the 
Supreme Court to appoint a committee to assist in the 
examination of applicants, if it sees fit to do so, now, 
without any suggestion from the Bar .Association. In 
early times committees were appointed for that pur- 
pose. The court could do it again if it wanted to. Now 
I, for one, don't feel like obtruding my views upon the 
Supreme Court in respect to any matter, or to advise 
with that tribunal as to the manner in which it shall 
discharge its duties. I would assume thaf they would 
adopt the method which, in their judgment, best serves 
the purpose, and it seems to me that, as gentlemen 
have said in respect to the other motion, thai we are 
going outside the province of this Bar Association in 
a matter of this kind. 

Motion put to a vote. Division announced by the 
chair. 

Mr. Reed: I will call attention to the fact that it 



is hard for me to vote on this question. It is a very 
serious question with me. This resohition says it is the 
sense of this association that the Supreme Court- shall 
conduct examinations for admissioji, and that the com- 
mittee on legal education and admission to t!ie bar be 
instructed to confer with the Supreme Court and ad- 
vise with it for the best method of conducting such ex- 
aminations. It might be better to think about it a little 
while. I have no hesitation in saying that, so far as 
my personal view is concerned, whatever it may be 
worth, that the Bar .\ssociation is willing to give assist- 
ance to the Supreme Court and the Supreme Court 
would be willing to have that assistance. 

The vice-president now calling for a rising vote, the 
motion is lost. 

Mr, Greene: I wish to call attention to subdivision 
4 of Article VII. of the constitution and by-laws, refer- 
ring to standing committees, and move that "sub- 
division 4 of Article VII." be stricken from the con- 
stitution, and ask for a two-thirds vote on which the 
amendment may be made. That refers to the com- 
mittee on legal education and admission to the bar. 
The first committee under that head which has ever 
made a report has had all of its recommendations ab- 
solutely rejected by the association, and has been told 
by the gentlemen who made remarks on the report, 
that it went outside of the province of the association 
in referring to questions of legal education and to the 
law school which furnishes the most well known 
method of legal instruction. Now, by this vote, the 
association has decided that this committee has little 
or nothing to do with reference to the subject of ad- 
mission to the bar. It looks as if we had no duties. I 
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don't say I don't agree with the views of the associa- 
tion. I do say, it leaves nothing for us to do, and I, 
therefore, move that that committee be stricken from 
the constitution. 

Motion seconded. 

After discussion, motion is put to a vote and lost. 

Mr. C. H. Carey: For some years I have been a 
member of the American Bar Association, and for 
about three years a member of its committee on uni- 
formity of state laws. As a member of that committee, 
it became my duty and privilege to get into shape and 
have prepared for the last- meeting of our legislature 
the act now known as "The Negotiable Instrument 
Act," and do what I could, in my humble way, towards 
seeing that it was enacted. I think that this act should 
have the endorsement- and approval of the Bar Asso- 
ciation. I. therefore, move that the committee on leg- 
islation be instructed to take into consideration the act 
recommended by the American Bar Associat-ion, relat- 
ing to conveyances, and that if, in their judgment, this 
act should be adopted in Oregon, that they use their 
best endeavors to secure its adoption at the next ses- 
sion of the Oregon legislature. 

Seconded. Carried. 

Judge Williams moves the adoption of the follow- 
ing resolution calling for the repeal of the act of Feb- 
ruary i8, 1899, for the payment of jury fees by liti- 
gants. 

Seconded. 

Whereas. Tlio coiiKtiturLoii of tlie state of Oregon provides 
that no court ehall be secret, but justice aball be administered 
openly, and without piirchHse, and without delay, and every man 
shall have remedy by due course of law for Injury done him In 
person, property or repiuiiilon, niid provides furitier "That In 
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nil firll taws the right of trial by Jury ahaU remain inrloUte;" 
tber«tor« be It 

Reaolved, Br thta aaaoctaUon that ao much of an act of the 
IPKtaUttve a»iiwml»lr of the state of Oregon, approved Febmarj 
18, 1899, as requlrea tbat "In all caaes where a jnry trial U had 
the Bum of |12 per day for each and everr day the Jury ahall be 
engaged In the trial of any cItU ault. which Jnrr ahall be paid 
i^ach day in advance before proceeding with auch trial," oaght 
to be repealed, as it !■ a discrimination against poor, and in 
favor of wealthy litigants. 

Aft«r discussion, put to a vote and carried. 

The next order of business being nominations and 
elections, Judge Cleland nominates for president Hon. 
Lionel R. Webster, the present chairman. 

Seconded. 

There being no other nominations, the ballot of the 
association was unanimously cast for Judge Webster. 

Judge Cleland: Mr. President — The vote has been 
taken and you have been unanimously elected presi- 
tlcnt for the ensuing year. 

Judge Webster: Gentlemen of the Bar — It is now 
too late for me to make a speech, and you don't want 
me to try. but I want to thank you for this election. I 
am sure I have not deserved it, but I am equally sure 
1 sliall try to do the best I can the next year to make 
this association a living factor in uplifting the stand- 
ards of the profession, and also in trying to make its 
impression upon tlic legislation of the state. It has al- 
ways seemed to me that this body ought to be. and I 
liolieve it can he, a strong factor in the advancement of 
judicial reform, and in having enacted tlie laws which it 
wants to liave cnaiMed, It is true that we have not ac- 
complished very much, but \vc can accomplish it with 
uniformity ol aciion: and I will rfutler all the assist- 
ance 1 can in the work. 
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The next order of business is nominations for vice- 
presidents: 

A. E. Reames nominated for first district; \V. S. 
McFadden nominated for second district; Geo. G. Bing- 
ham nominated for third district; M. C. George nomi- 
nated for fourth district; C. W. Fulton nominated for 
fifth district; P. G. Healey nominated for sixth district; 
C, J. Bright nominated for seventh district; Craw- 
ford nominated tor eighth district; R. M. Turner nom- 
inated for ninth district. 

On motion, duly made and seconded, the secretary y 
casts the ballot of the association for the above-named 
gentlemen, and they are declared duly elected. 
A. F, Flegel nominated for secretary. 
Seconded. 

On motion, duly made and seconded, the secretary 
cast the ballot of the association for Mr. Flegel as sec- 
retary, and he was declared duly elected. 
C. J. Schnabel nominated for treasurer. 
Seconded. 

On motion, duly maile and seconded, ibe secretary 
cast the ballot of the association for Mr. Schnabel, and 
he was declared duly elected. 

The following gentlemen are nominated for mem- 
bers of the executive committee: M. L. Pipes, Geo. E, 
Chamberlain, Judge C, E. Wolverton, Judge Hamilton, 
Judge Bellinger, Judge Carey. Judge Burnett, 

On motion, duly made and seconded, the secretary 
cast the ballot of the association for said gentlemen, 
and they were declared duly elected as members of the 
executive committee. 

Judge Cleland moves that thirty days' time be given 
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the president in which to make up and announce the 
committees, and that he give notice of their appoint- 
ment through the secretary. 

Seconded. Carried. 

Judge Sears moves that a vote of thanks be given to 
the stenographer. 

Seconded. Carried. 

Mr. C. J. Bright states that, as the members do not 
get an opportunity to inspect the reports of commit- 
tees until the association convenes, it is, therefore, very 
difficult, in the short time taken up by the sessions, to 
discuss them intelligently, and suggests that the re- 
ports be printed and sent to the members not less than 
thirty days before the meetings, so that time could be 
taken to read them over. 

Mr. Reed moves that the matter be referred to the 
executive committee. 



Seconded. Carried. 
On motion, adjourned. 



A. F. FLEGEL. 

Secretary. 




To the Oregon Bar Aasociatlon: 

The executive committee of the Oregon Bar Asaoclation 
begs leave to report that It has held frequent meetings during 
the year past, and that upon being notified by Mr. Cotton, the 
president for this year, that he would be unavoidably absent, 
the committee chose Mr. L. R. Webster to preside. 

Of the six papers read at the last meeting only three ? 
handed In for publication. It was not known until late this 
year that it would be impossible to obtain the paper from those 
who had not handed theirs In, and in the publication of the pro- 
ceedings was delayed on that account. After a long wait for 
said papers, when It flnatly appeared that the papers not handed 
In would not be forthcoming. It was decided to postpone tte 
publishing of the proceedings until after the meeting of 1899. 
Respectfully submitted, 

L. R. WEBSTER, 

Chairman. 

Special Committee of Three 
Penton, Dolph. 

Combined Committee Jurisprudence — Wood, Mays, Mon- 
tague, Webster, Carter. 

Membership — Burnett. Ijowell. Bright, Carroll, Moreland. 

Legislation— Mallory, Cogswell, Thomas, Vawter. Bingham. 
G. G. 

Legal Education and Admission — Thornton, Munly. Sam 
White, Brewster, Hamilton. 

Grievance — CJreene. Strong. Wilson, Reames. Jolms, C. A. 
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aivsn by Mr. C. E. 5. Wood. 
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Mr. Wood: I wish at this time to make an oral report. On 
motion of Judge Cleland, at the laat meeting, It waa left to this 
committee to press for legislation only those amendments to 
the law which bad been proposed at the meeting of 1898, and 
the Increase of the personnel of tbe Supreme Court, and what 
was known as Mr. Cox's bill for compulsory physical examina- 
tion In personal Injury cases, and these bills were prepared and 
Mr. Cox prepared tbe bill for physical examinations, and I 
prepared, with tbe assistance of Judge Webster and Mr. Mays, 
the necessary bills for the subject brought up in the meeting 
of 1898. and referred to the committee. The bill to increase the 
Supreme Court was left In the hands of the special committee 
appointed for that purpose, and the chairman of that committee 
would be tbe fittest person to make a report of what was done. 
I also prepared a bill, which met the approval, as individuals, 
of Judge Webster and Mr. Mays and Mr. Montague, all the 
members of the committee on jurisprudence, except Mr. Carter. 
This bill was that relating to expert testimony. It was not left to 
the committee, as a committee, under Judge Cleland's motion, 
and afterwards accepted, so that what was done waa done as 
Individuals; but 1 merely state It at this time In order that the 
situation may be comprehended In that statement. A copy of 
this bill was Bent to Mr. Carter, and, I think, I received a letter 
saying that he approved it also. The matters which the commit- 
tee bad in charge, as a committee, were then sent to the chair, 
man of the committees on legislation of the senate and assem- 
bly ot the Oregon legislature. At this time, and before tbe 
meeting of the legislature. 1 was called East on business, 
and was there until the day before the adjournment of the legis- 
lature, but 1 had correspondence with numerous members of tbe 
legislature In relation to these bills entrusted with me. and bad 
also correspondence as an Individual lu relation to this hill 
on expert testimony, and received assurance that they would all 



meet wiih attention. That U about as far aa my personal atten- 
tion was given to legislation. The increase of the Supreme 
Court, being as I say, in the hands of the special committee, 
who. it was understood, would take care of It in all respecte. 
Mr. Cos remaining here and taking a particular Interest In the 
bill for physical examination. The concrete result accomplished 
is abeotutely nothing. The legislature was given up wholly to 
other matters, largely to the eenatorjal contest. No particular 
tiearlng could be bad. But that to which 1 particularly desire 
to call attention at thin time was, i believe, aa Important factor 
in the non-leglslatlon achieved — the absolutely barren result. I 
believe It is actually a potent factor, it certainly was a good 
excuse used by the members of the legislature, and the commit- 
tees on legislation, with whom i talked, and the members of the 
bar themselves were reaching out on the other side. They were 
being met by private opposition from lawyers. In other words 
It was a house divided against Itself, Then.aa 1 ammlxlngtheper- 
eonal mattera with the matters of the official report, all along. 
I will continue to do so, in order to prevent one view of the situ- 
ation. I felt a peculiar Interest in this expert testimony ques- 
tion. and much more so than when the subject was referred to me 
and I was requested to prepare an address upon it. 1 went into 
It with an unformed mind: my Investigation has made me. per- 
haps, a fanatic upon the subject, that It needs change and 
reform: so that 1 was doubly Interested In this, and did what 1 
could to secure Its passage, but It met the same late as the 
others. I apoke to the chaircian of the legislation committee of 
the senate on his return from Salem, the day that he arrived 
bere. and asked him about all of these bills, and received the same 
response that 1 had received before that It was useless to bring 
them before the legislature In their then condition, that it would 
not receive attention, and that the members of the bar of Port- 
land, and of different parts of the state, were opposing it; that 
there was no union, that they were not united. And he said. In 
relation to this expert testimony hill, '■It is useless, in ray opin- 
ion, for you to try and get a bill through which takes out of the 
bands of the defendant in criminal cases a right to select his 
own expert," Now, the first rough draft of the bill, with amend- 
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atloDB and BUKgeatloDB by Judge Webster aad Mr. Mays, from 
whlcb tbe bill waa prepared, ia this. That <n criminal cases tbe 
detendant sball hav« tbe rlgbt to nominate and Btimmon not to 
exceed two expert wltneases in addition to any that may be ap- 
pointed by the court. That showing to me that It had not even 
been read betore the obJectlAns that were raised were made, 
and that they would have been unlikely after reading It. 

Now this experience leads me to a feeling of discourage- 
ment and disgust, and I almost unite In farorlng Judge Cleland's 
reaolutlou to which tbe association was committed at 
the last meeting, that we refrain from leglalatlon. But. 
on second thoughta, it seems to me that that Is an unwise 
position, and, speaking as the chairman of the Juris- 
prudence committee, I desire to give notice that, as a member 
of the association, I shall bring that matter up for its considera- 
tion, as unless we are to exercise some Influence on the legisla- 
tion of this state, as a body, certainly In these matters relating 
to practice and technical questions, there Is but little left for us 
to do except to have a grievance committee and give a dinner. 



Legal Education and Admission to the Bar. 

The buBlnesa of the Bar Association, working through this 
committee, la to raise the standard of legal education. What Is 
the present standard of legal education In Oregon, and bow can , 
it be raised? 

Tbe law school deserves attention first. We believe It tails 
far short of pertormlug the work It should perform as a part (A 
the State University, and as the only place in the state in which 
a student can obtain a regular course of Instruction. Starting at 
a time when the curriculum was necessarily narrow, and when 
no knowledge of the ordinary English branches could be In- 
sisted on. the school fell into a rut ana, as is usual In such 
cases, It did not progress. It could not stand still, and It has gone 
from bad to worse. The same methods of teaching are now 




t first; year after year the Bame questions are asked 
in verbatim. In addition to tbe routine 
work by tbe dean, two or three eminent gentlemen lecture on 
Bpeclal BubjectH. I-ecturea prepared when the c 
given, and which they have been too busy to revise, are pro- 
duced annually. The lectures by the faculty and the questions 
! at the qiiii have years ago been taken down by 
shorthand, and written out on the typewriter. These are handed 
down (rom class to class and constitute the law library of the 
students of the Law School of the University of Oregon, Those 
who are ambitious heip themselves from more original s 
but they receive no stimulus, no true lustructloa from tbelr 
teach ere. 

The teaching In law schools has changed and Improved so 
much of late years that our school should profit by the expe- 
rience elsewhere. Young men who have recently studied in 
modern schools should be the lecturers, and a man who has 
taught In a modern school should be the dean. 

An entrance examination to the law school ought to be re- 
quired. Two or three of the best schools demand college gradu- 
ation before entering, and we can at least ask that s 
shall know the subjects covered by a high school course. Some 
force outside of the law school itselt Is needed to change the 
situation. Let this association represent to the hoard of regents 
the changes desired, and promise co-operation, and see If better 
things do t 

There Is one part of legal education which cannot depend on 
the organized efforts of this association, but which so much the' 

e deserves attention from Individual 1 
two or three years' office work which each candidate must under- 
take- tt Is no compliance with the spirit ot tbe law to allow a 
boy to alt around an office tor two or three years and then give 
him a certificate to the effect that he has been a student In your 
taw office tor the given length of time. It Is a short-sighted 
policy to so neglect him. There is at least one ofllce In this city 
where the students are properly trained, and the lawyers who 
have been In that office as students will tell you that there they 
received the beat part of their education. 
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ADMISSION TO THE BAR. 

By rule 29. oF the Supreme Court, attorneys who bave been 
admitted to practice In thp lilgheat court of any other state are 
admitted here without exHnilnatloa as to legal knowledge. Such 
an applicant is admitted im probation tor b!i montbB,lawblCb time 
hia fltnees to l]ecamc> an attorney Is open to Investigation and 
objection. The InvesllKHlion of tbe professional lnt«8Tlty of 
such applicants has been the only work of tbls committee dur- 
Idr tbe past year. It has found no sufDcleDt reason to make 
objection in any case. While tble worlc is necessary, and must 
not be neglected, we believe tbat a more searcbing Inquiry 
should be made. Tile petition of tbe applicant must t>e accom- 
panied by bis sUldavit showing wbere and how long be baa prac- 
ticed, and whether ho has ever been suljected to disbarment pro- 
ceedlnes. "Such petition must also be accompanied by tbe cer 
tiflcate of the presldlnK judge of tbe blgbeet court In which he 
last practiced, or waa admitted to practice, to the effect tbat tbe 
petitioner was In good standing and trustworthy In bis profes- 
sion in such jttriHdictkin. and also tbe certiflcates of two attor- 
neys of this court, to the effect that tbey believe blm to be a 
reputable attorney and a jicrson of good moral cbaracter." 

The chances are that the presiding Judge of tbe court of 
the sister state and the two attorneys of tbia state linow abso- 
lutely nothing of the appliiant's character to which tbey certify 
so freely. The opinion of these gentlemen Is based on certifl- 
eates. tetters lit introduction and the like, wblcb the worst 
shyster at the bar can obtain. Certificates based on such ma- 
terial should be an guide for this committee. The best results 
come from curresponilcnce with attorneys in tbe towns where 
the apiiliinni Mas practiced. At present the notice sent by the 
clerk of the a\iprenie iViun shows only one place where the ap- 
plicant has been, althijueli he may have practiced In several, 
and of course if the apiiltcant wishes to conceal hU career he 
will name sonic town where his stay has been abort and his 
I'haractcr unknown. Tlic rule requires the petitioner's 
affidavit !o show "all iihices. and tbe periods of time during 
whii'h be liDin ;ii';ictii '<! ^is -.in attorney." and it Is hoped tbat tbe 
Sii!ircuii' Ciiiiri wlII .iihiri'i' ihia proviEion. Arrangements should 
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be made that the clerk of the Supreme Court shall CurnUh thla 
committee all that the affidavit shows on this point. 

Your committee further recommends that correspondence 
be entered Into with similar committees of the Bar Assoclatlona 
of other cities and states, to the end that attorneys moving from 
one part of the country to another may be Identified and atten- 
tion paid them according to their deserts. 

It would not be fair lo candidates for admission to the bar 
to give them an examination which the law school has not fitted 
them lo pass. We lay the greatest emphasis on the need of 
better education, but there must be a test of applicant's knowl. 
edge. If the examination is easy, no Incentive Is offered the in- 
dustrious, and there Is no terror tor the lazy. The examinations 
are at present conducted by the judgea of the Supreme Court. 
The examinations are easy. Twenty or thirty candidates appear 
and write answers one day and the court has one evening to ex- 
amine these questions, and the next morning announce that the 
following gentlemen have been successful, and name every blea- 
aed candidate. The Supreme Court has not time to do this 
work. The examinations should be conducted by a board ap- 
pointed by the Supreme Court. This board should meet at 
stated times, and give thorough examinations, lasting at least 
two days. They ought also to investigate the moral character of 
the candidates, and have It proved to their satisfaction that 
none of them are likely to appear before the grievance commit- 
tee. We are afraid that until the bar examination is a real 
teat of legal knowledge no great Improvement will be found on 
the side of legal education. 

Respectfully submitted. 

W. L. BREWSTER, Chairman, 

J. W. HAMILTON, 
Committee on Legal Education and Admission to the Bar. 





To the Oregon Bar ABSoclatlon — OeDtlemen: 

Your grIeTance commtttee reports as follows: 
Tbat Immediately after Ita appointment It oreanlsed bjr the 
appointment of T. Q. Greene, aa chairman, and Thos. N. Strong, 
as secretary, and the secretary was directed to purchase and 
keep record-book, letter-book and letter niea ot the proceedings 
of the committee. Meetings of the committee were held on the 
6th day of January, 2eth day ot July, 2Stb day of August, 6th 
day of September. 11th day of October and 20th day of Novem- 
ber, 1899. at which were considered and discussed a large number 
of cases that were submitted to or had been called to the atten- 
tion of the committee. Each one of these cases was carefully ex- 
amined, with the result that all except two were deemed un- 
worthy of further attention, and were dismissed from the 
further consideration of the committee. It has not been deemed 
advisable that the names of the parties whose cases have been 
so examined Into should be mentioned In this report, but such 
names are contained in the record, with the minutes of the pro- 
ceeding of each particular case. 

In the case of Mr. Oeorge W. Wright, of Albany, the charges 
preferred against him by the Albany bar were withdrawn, and, 
it appearing from the facts, that the action of the Albany bar 
was reasonable and proper, it was resolved by the committee that 
said charges should be allowed to be withdrawn as requested, 
and no further action was deemed necessary with reference to 
these particular charges. 

With reference to the matter of public advertising In an Im- 
proper way, which was referred to this committee by the Bar As- 
sociation at Its last meeting it was resolved that Mr. Wright 
was deserving of severe censure for the newspaper and other 
publications procured and made by him. and that It be so re- 
ported to the Bar AsBoclatlon. but that in view of the written re- 
ports and explanations made by Mr, Wright, and his further as- 
surance that the oftenae would not be repeated, tbat no further 
action be taken. 
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In the cue of H. E. Eaethani. of Baker City, Oregon, against 
-wbom cbarges were filed with our committee, a verr carefnl 
hearing was had. Mr. Eastham was notllled of the charges, and 
copies were furnished to him, and he made such showing as he 
desired before the committee, being personally present. After this 
full bearing It was decided by the committee that charges 
should be preferred against Mr. Elastham In the Supreme Court 
of the state of Oregon, and Hr. Eastham was notified to that ef- 
fect, but Eufflclent time since the conclusion of such examina- 
tion has not allowed of the formulation of such charges. This 
will be an easr matter from the records and Oled for our suc- 
cessors to accompllBh. 

We return herewith to the Bar Association the records, 
letter-books and tiles of the committee, which contain a full and 
speclflc Btatement of Its doings for the year, and will enable the 
new committee to take up the work without delay or embarrass- 
ment Very respectfully, 

THOS. a. OREENE. 
Chairman Grievance Committee, Oregon Bar Association. 
THOS. N. STRONG, Secretary. 



Tr<Msurer'B Report. 

Portland, Oregon. November 20, 1S99. 
Chas. J. Schnabel. In account with the Oregon Bar Association: 

In compliance with the by-laws of this association. I submit 
herewith my annual report as treasurer tor the year ending No- 
vember 20. 1899, showing all moneys received and disbursed 
since my last report. 

I take this occasion to congratulate the association on the 
very healthy condition of Its treasury. The amount la the treas- 
ury at present is by tar the largest that has ever been collected 
at any one time within the blatory or llfeof theaaeoclatlon. With 
the assistance of such members whom I could meet we have 
succeeded In going over nearly all of the Individual accounts. 
compared receipts, etc., tor the purpose of arriving at the proper 
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amouDts paid In past rears, and not credited. With h tew pos- 
sible exceptions, I think the individual accounts of members 
whose receipts have not been compared with the books, are 
practically correct. The amount of back standing dues Is 
para lively amall. 

Balance on hand as per my last annual report 1289.18 

RECEIPTS. 
—1898.— 

Nov. 15— C. J. Bright, dues 114.00 

Nov, 16 — R, R. Dunlway. dues 2.00 

Not. IB— T. N. Strong, dues 2.00 

Nov. 15 — O. H. Burnett, dues 6.00 

Nov. 15 — S. B. Huston, dues 2.00 

Nov. IS — L. B. Reeder, entrance fee 5.00 

Nov. 16— G. W. Rea, entrance fee 6.00 

Nov. 15 — M. A. Butler, entrance fee 6.00 

Nov. IE — J. T. Ross, entrance fee 6.00 

Nov. 15 — J. M. Carroll, entrance fee 5.00 

Nov. 15— T. H. Crawford, dues 6,00 

Nov. IB — W. L. Brewster, entrance fee 5.00 

Nov. 16 — Samuel White, entrance fee 6.0O 

Nov, 16— Ralph BIsbee, entrance fee 5.00 

Nov. 16— T. G, Hailey, dues 2.00 

Nov. 15 — J. E. Magers. dues 8.00 

Nov. 16 — Wirt Minor, dues 8.00 

Nov. 16— J. T. Whalley, dues 4.00 

Nov. 16 — A. F. Flegel. entrance fee 6.00 

Nov. 16— H. H. Northup, dues 2.00 

Nov. 16—0. F. Paxton, dues 2.00 

Nov. 16 — J. B, Magers, per O. F. Paxton. late 

treasurer, dues 6.00 

Nov. 18— W. E. Thomas, dues 6.0O 

Nov. 21— G. B. Dorris. dues 2,00 

Dec. 2— M. C. George, dues 11.00 

Dec. 3— W. M. Cake, dues 12,00 

Dec. 7— W. McCamant. dues 6.00 

Dec. 7 — F. D. Chamberlain, dues 2.00 

Dec, 8 — A. C. Bmmons. dues 2.00 
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Dec. 8 — SasdersoD Reed, dues 2.00 

Dec. 9— H. G. Piatt, dues 4.00 

Dec. 12— A. H, Tanner, ilues 2.00 

Dec. 12— W. Y. Masters. du«B 4.0O 

Dec. 12- M. G. Muoly, dues *.00 

Dec. 22- C. A. Cogswell, dues 2.00 

Dec. 22— C. A. Moore, dues 2.00 

Dec. 22— W. R. WllliB. dues 4.00 

Dec. 22 — John Catlln, dues 5.00 

Dec. 30 — Cecil H. Bauer, entrance lee 5.00 

—1899.— 

Jan. 3— W. L. Brewster, dues 2.00 

Aug. 15— G. W. Hazen, dues 2.00 

Oct. 12— W. M. DavlB, dues 2.00 

Oct. 13— T. G. Greene, dues 6.00 

Oct. 13 — W, D. Fenton, dues 2,00 

Oct. 13— Wirt Minor, dues 2.00 

Not. 11— W. L. Brewster, dues 2.00 

Not. 11— G. V. Holman. dues 2.00 

Nov. 14 — W. H. Merrick, per O, F. Paiton. late 

treasurer, entrance fee 6.00 

Nov. 14— O. F. Paxton, dues 2.00 

Nov. 18— W. M. Gregory, dues 4.00 

Nov. 18— L, A. McNary, dues 2.00 

Nov. 18— M. W. Smith, duea 2.00 

Nov. 18— C. «. Schnabel, dues 4.00 

Nov. 20— S. B. Llnthicum, dues 2.00 

Nov. 20— Geo. H. Williams, duea 2.00 

Nov. 20 — R. L. Glisan. dues 2.00 

Nov. 20— G. E. Chamberlain, dues 2.00 

Total receipts to date 1520.18 

DISBURSEMENTS. 
Per Order of Executive Committee. 
—1898.— 

Nov. 29 — Warranat No. 18. Sanderson Reed, sec'y 3.00 ' 

Nov. 29— Warrant No. 19, Portland Hotel 18,00 

Nov. 29— Warrant No. 20. L. G. Pfunder 2.00 
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Nov. 29— Warrant No. 21, C, L. Haynes A Co, 8.60 

Dec. 21— Warrant No. 22, HIbb S. E. Beck 10.00 

—1899.— 

Sept. B— Warrant No. 23, C. L. Haynee * Co. . . 5.00 

Sept. 5— Warrant No. 24. A. L. Veaxle 20.00 

I S1.50 

Balance on hand Nov. 20, J899 H58.68 

Vouchere herewith. 

Respectfully Bubmltted, 

C. J. 8CHNABKL, 

Treasurer. 



The BthlM of Advocacy. 

An address delivered before the Oregon Bar Association by 
the Hon. C. E. Wolrerton, Chief Justice of the Oregon 
Supreme Court. 



My attention was lately attracted to an Interesting and able 
article by Sbowetl Rogers, in the Law Quarterly Review, and it 
has led to the adoption ot this subject. In the limited time which 
I have allotted to me, I cannot expect to treat largely of It. but 
will endeavor to examine such phases, only, as have occurred 
to me to be of peculiar Interest. I accord 4o Mr. Rogers the 
credit for a goodly share of the apparent research which my 
address may suggest. 

All practicing lawyers are presumed, of course, to he con- 
versant with the ethics of the profeBslon, as It Is the guide to 
their conduct at every turn In the great variety of legal and 
business relations which they are solicited to, and do, aasume In 
the course of an active practice. But. however familiar the prin- 
ciples thua Inculcated may be to the profession, we must beware 
lest, by reason of this very circumstance, we pay too little heed 
to their sacred admonition. At any rate, a frequent dlscuaaiOD 
of their spirit and signlUcance cannot fall of wholesome results. 




The statute baa prescribed lour rules of duty, which 
prise all the features ot my subject, tou chins which 1 shall 
venture to Inquire at this time, viz. : "To counsel or maintain such 
actions, suits, proceedings or defenses only as may appear to 
him legal and Just, except the defense of a person charged with 
a public offense; to employ, for the purpose of maintaining the 
causes confided to him, such means only as are consistent with 
truth, and never seek to mislead the court or Jury by any artifice 
or false statement of law or fact: to maintain 
fidence, and at every peril to himself to preserve the secrets Of 
his clients;" and "not to encourage either the commencement or 
the continuance of an action, suit or proceeding from any mo- 
tives of passion or Interest." 

The oath which the attorney assumes, and which he makes 
binding upon his conscience, to "faithfully and honestly demean 
blmselt in office. " comprises and embodies a loyal observance 
and discharge of these, among other, essential rules of legal 
ethics. This is the form of oath usually administered, but In 
some states it is more specific. In Pennsylvania, it runs in this 
wise: '"You do swear • • • that you will behave yourself In 
the office of attorney within this court according to the beat o( 
your learning and ability, and with all good Sdeiity. as well to 
the court as to the client: that you will use no falsehood, nor 
delay any person's cause for lucre or malice." 

The most concise. Interesting and eloquent eplti 
advocate's duties is contained In the Genevan's oath, 
makes binding upon his conscience through each day' 
slonal service, until the final sunset. It is as follows 
emnly swear before Almighty God, to be faithful to the republic, 
and the canton of Geneva: never to depart from the respect due 
to the tribunals and authorities: never to counsel or maintain a 
cause which does not appear to be Just or equitable, unless it be 
In the defense of an accused person; never to employ, know- 
ingly, for the purpose of maintaining the cause confided to me, 
any means contrary to the truth, and never seek to mislead the 
Judges by any artifice or false statement of facts or law; to ab- 
stain from all offensive personality, and to advance no fact con- 
trary to the honor and reputation of the parties, if It be not 
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IndtBpenslble to the cause wltb whlcb I may be charged; not to 
encourage either the commencement or continuance of a suit 
from any motive of passion or interest: nor to reject, for anr 
consideration personal to myself, the cause of the weak, the 
stranger, or the oppressed." 

D. Betbune Duffleld, Esq.. In his masterly analysis of this 
oath, says: "Here you have the creed of an upright and hon- 
orable lawyer. The clear, terse and lofty language in which it Is 
expressed needs no argument to elucidate Its principles, no elo- 
quence to enforce Its obligations. It has In it the sacred savor 
of divine Inspiration, and sounds almost like a restored reading 
from Sinai's original, but brolcen. tablets." 

The rules thus so aptly epitomized are not of recent origin. 
They existed largely before the United States became an Inde- 
pendent government, and their spirit bas been adopted everywhere 
in this country. They have been much discussed, and their 
legal significance has become, in the main. Died and established. 

A seeming etiilcal paradoi— a puzzling moral contradiction 
— la suggested by the flrst casual glance at their statement and 
arrangement. Such impression Is engendered by the bold, noU' 
conclusion denoted by the clause — "except the defease of a per^ 
son charged with a public offense," and writers, moralists, prac- 
titioners and Jurists of great learning, wisdom and conscientious 
regard for truth, correct liablts and conduct, have given the Idea 
reassurance by the accustomed manner In whlcb they have con- 
strued and acted upon the rules. 

To many persons, it is Inconceivable how the advocate can 
reconcile his sworn duty to maintain such suits, proceedings and 
defenses only as may appear to him to be legal and Just, with 
his practice In engaging In many causes, wlilch, after fair exam- 
ination before a tribunal of Justice, are demonstrated to have 
been in reality Illegal, unjust and Inequitable; and, again, bow 
it Is that the means employed In the usual and accustomed 
practice under the law are, or can be, reconcilable or consistent 
with truth. The legal thought, or construction, of these rules is 
generally supposed to be at variance with that suggested In the 
forum of the conscience; hence, I say. that to the layman, who, 
without attributing to these rules their practical functions, pre- 




, that tbeir Just Interpretation should be in 
B with a strictly literal one. it seems paradoxical that 
Cher should be susceptible of any different shade of meaning In 
legal parlance; and to him the very BUggestlon that they are 
capable of an ostensibly different construction 1b but another of 
[he many quibbles and snares of which the law Is singularly and 
proTerblally prolific. These, be supposes, are peculiar to tbe 
profession, and bom of It 

Rules designed far general application are not usually ex- 
plicit In detail, and the language employed Is ordinarily that 
which Is calculated to Indicate the course of conduct In a gen- 
eral sense. Few are so plain and obvious that they do not need 
construction and Interpretation before their true and exact 
meaning becomes settled and definitely understood. It Is a matter 
of common knowledge that many acts of the legislature require 
construction by the courts before Implicit reliance can be predi- 
cated upon their legal slgniflcatlon. Ood's holy law Is the rule 
and guide of our faith and conduct, and contains the purest 
ethics; but who does not know that there has always existed 
great concern and criticism touching the manner of Its Interpre- 
tation and ultimate application? 

1 will consider more especially these three phases of my 
subject: The exception, the causes and defenses maintainable, 
and the means morally and legally suitable to the purpose. 

The exception, when read with the context, would seem to 
give positive license to the advocate to engage In the defense of 
a person charged with a public offense, when It does not appear 
legal and Just. But this Is not the Idea. He may engage in the 
defense of a person accused of crime, whom he may have good 
reason to believe guilty, and yet the defense which he may Inter- 
poae and rely upon for acquittal be such an one as Is permitted 
under the rule, and the means which he seeks to employ be eu. 
tirely coDsistent with the most rigid ideas of truth. The time 
was, and It was not a great while ago. when our mother-country 
would not permit a person charged with the commission of a 
felony to have the beneflt of counsel. The revolution of 16SS 
produced the cleaving wedge which eventually opened the way to 
the adoption of a reform, both humane and Just. Soon thereafter 
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an act ot parliameot giving a pereon charged with high treason 
tbe benefit of couneel 'wae adopted. It took effect March 2Sth, 
the Qrst day, according to tbe old calendar, ol the year 1696, and 
not until then was tbe accused allowed a tuU defense. The 
struggle which brought about this Immediate advance In tbe 
Interest of hutnanltj' was long, and accompanied with stout, 
acrimonious and persistent opposition; yet when It received the 
sanction of law. tbe assaults upon It were greatly extended. It 
was a curious incident and a remarkable species of tact In advo- 
cacy that led to Its adoption. Lord Ashley, then a mere youtb o( 
twenty-flve years espoused the cause, and feigning to be greatly 
embarrassed, the house became Indulgent and encouraged falm to 
proceed. "How can I. sir,' said he, recovering himself, "produce 
a Btronger argument in favor of this bill than my own falluret 
My fortune, my character, my life are not at stake. I am 
speaking to an audience whose kindness might well Inspire me 
with courage. And yet, from mere nervousness, from mere want 
of practice In addressing Urge assemblies, I have lost my recol- 
lection. 1 am unable to go on with my argument How helpless, 
then, must be a poor man. who. never having opened his lips In 
public. Is called upon to reply, without a moment's preparation, 
to the ablest and most experienced advocate In the kingdom, 
and whose faculties are paralyzed by the thought that. If he falls 
to convince his heat'ers, be will In a few hours die on the gal- 
lows, and leave beggary and Infamy Co those who are dearest to 
him." Tbe speech made a great impression, and led at once to 
the success of the measure. 

So tenacious was the government of the old system that 
I.,ord Holt refused to allow Mr. William Parkyns the benefit of 
counsel the day only before the act went Into eftect. Intimating 
that he must administer the law as be found It, and could not 
anticipate the operation of an act of parliament for a single day. 
Ambrose Rockwood was the Qrst to be tried under the new 
dispensation, and was defended by Sir Bartholomew Shower, ot 
unenviable fame, nicknamed the "man-hunter." An ominous 
beginning, not presaging the best results tor tbe new practice. 
He Interposed some technical objections, but could make no de- 
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TbuB was launched tbe new system, but it was not until in 
1836 tbat tbe privilege In England was extended to other 
felonies. Tbe argument put lortb against such extension was 
bom or pure Action — that the judge was counsel for the pris- 
oner, and the duty devolved upon him to see that the accused 
had a fair trial, and was not condemned except by the law. But 
what a travesty upon tbe Idea when such Judges as Jeffreys sat 
as the administrator oC tbe rule and tbe dispenser ot Justice! 
It seems a most singular Fallacy in human research and foresight 
that withheld this humane privilege from tbe defendant In fel- 
onies and capital offenses, when it was never questioned in civil 
cases and misdemeanors. 

The right of a person accused o: 
slstance of counsel for his defense" i 
our national constitution. So, under c 
accused is entitled "'to be heard by himself and counsel," nor 
is there a spot In the Union, or in any territory under her domin- 
ion, BO unhallowed that this fundamental principle la not there 
invoked and enforced. Furthermore, as Mr. Cooley has said: 
"Generally it will be found that the humanity of the law has 
provided that, if the prisoner is unable to employ counsel, tbe 
court may designate some one to defend blm, who shall be paid 
by the government: but when no such provision Is made. It is a 
duty which counsel so designated owes to bis profession, to the 
court engaged In tbe trial, and tbe cause ot humanity and 
justice, not to withhold his assistance nor spare bis best exer- 
tions in the defense of one who has the double misfortune to be 
stricken by poverty and accused of crime. No one Is at liberty 
to decline such an appointment, and few. It Is to be hoped, 
would be disposed to do so." 

This spirit is now fully abroad in England as well, for It was 
remarked by Chief Justice Hale in one case: "Although Ser- 
jeants have a monopoly of practice in tbe common plea.5, tbey 
have a right to practice, and do practice, at this bar; and If we 
were to assign one of thera as counsel, and he were to refuse to 
act. we should make bold to commit hira to prison." 
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Thus we have elucidated the solid and enduring foundaUon, 
born of the better instincts of mankind and the love of justice, 
upon which the exception rests. Does it now seem paradoilcal 
that an attorney may — nay, must, from a sense of duty, under 
bie oath, engage in the defense of a person cburged with a public 
offense? The engagement la not inimltai, as we shall see later, 
to the maintenance of such defenses only as may appear legal 
and just, nor Is he to employ any means In such a defense not 
consistent with truth. "There is an honorable way of defending 
the worst of cases.- 

rt 33 a familiar priacipii- that the presumption of Innocence 
is with the accused until the guilt of the offense is fastened upon 
him by legal proof, and that he shall not be condemned, except 
in pursuanpe of and conformity to law. Ah a pan of soeiety and 
the body politic, the attorney owes a duty to the public to see to 
It that good and wholesome laws are adopted, that good govern- 
ment prevails, and that none of its purposes are perverted and 
subordinated, so that individuals may override and stand with- 
out the pale of just regulations, intended for the good of all. 
This, we conceive to be a primary duty, and all others must be 
made to bend and yield to its behests, 

Lord Brougham once intimated, while acting In the defense 
of Queen Caroline, that It was the duty of an advocate to protect 
bis client, at all hazards and costs to ail others, even to the 
extent of involving bis country in confusion. His words were 
uttered, however, as a menai-e, and not to Indicate a rule of 
ethics; and it must lie conceded thai under our modernized institu- 
tions, the occaskia for invotiing such a principle can scarcely 
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altered, ao ae to show that her attorn ey-gpnera) was couoBel, not 
80 much pro domlna Reglna, as pro domlna Verltate! So It is 
that counael. acting for the public in the capacity of a public 
prosecutor, should bring to the attention of the court any author- 
ities or precedents which would appear to be in conflict with 
the right to maintain his canee. The riiie hae for Its basis 
(be humane principle that the law caD and ought to provide 
against the conviction of the Innocent. To this end. the whole of 
the law. or. at least, such as may in any way limit or prevent the 
wrongful conviction of the accused, should be brought to the 
attention of the court, that It may not be misled into a perver- 
sion thereof, and the doing of a grave wrong, to the individual 
and to society at large. 

The (unction and duty of counsel acting tor the defense in 
criminal cases are grounded upon a somewhat different prin- 
ciple, and about this there has been much dispute among mor- 
alists and lawyers. "Speaking generally," says Mr. Rogers, 
"they are, as one of the most eminent living authorities upon 
criminal law and practice has recently tersely expressed it. 'to 
get an acquittal' if he can. whatever the merits of the case may 
be.'" This is stating the principle strongly, from the standpoint 
of a criminal lawyer. It certainly brings into sharp comparison 
the advocate's ethical, as distinguished from his forensic, duties. 

Are they both susceptible of sanction in the forum of the 
conscience? 

Mr. Bentham says. "No." Such a rule, he argues, puts tlie 
attorney in pari delicto with an accessory before the fact, and 
attributes to him equal culpability with an accessory after the 
fact, as one who relieves, comforts and assists the criminal. 
But it has long been demonstrated that hie rigid Ideas of legal 
ethics are utterly insusceptible of practical application. They 
would, If enforced, result In condemnation without the law. 
rather than by the law. 

Professor Washburn's idea, as expressed to a class of gradu- 
ating students, is, perhaps, nearer the true ethical rule: "It is 
your duty to see that every man has his legal rights." 

The advocate is tiie agent of hia client — by no means In the 
Muse that he becames his alter ego. but that he steps Into bis 
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shoes for the purpose of presentiag bie cause in court. The 
ordinary client 1b not used to the law, nor Is lie shlUed In the art 
oC trying and presenting a cause so as to bring out the salient 
features, and make it as strong as the facts will permit In the 
light of truth; hence, be is impelled to resort to the expedient 
of employing counsel to do these things tor him. 

Through the long experience of maniiind It has been ascer- 
tained that justice is better administered by hedging the eecretg 
between counsel and client by a privilege, which Is regarded as 
one of the most sacred rights Incident to the profession. Indeed, 
as we have seen, the counsel U bound by the moat aoiemn obli- 
gations of an oath not to divulge the confldence reposed In him 
by a client; and. even were he bo disposed, the law would not 
permit bim to use it to the detriment of the client without bis 
consent; so that the communications by a client to bis counsel 
are made sacred by the very law which licenses blm to engage 
in its practice. 

A curious case, which arose in 1S40, has long been famous 
upon the annals of Jurisprudence. I allude to the trial of Cour- 
voisler, the Swiss valet, who was tried before Chief Justice 
Tinda! and Baron Parife, convicted of and executed for the 
murder of his master, Lord William Russell. The case is often 
referred to. but. as It is so pertinent for Illustration, I may be 
pardoned (or again calling It to mind. The celebated Charles 
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ent nonplussed bim 
n'sel suggested, "Of 
" to which he made 
 to the uttermost." 
clean breast of the 
, justifiable step be 



could have taken, and a most unwarrantable and Indefensible 
breach of hia sworn duty. It would have set at naught the 
presumption of innocence and have been a ruthless usurpation 
of the function and province of judge and jury. The counsel 
would have taken upon himself tlie appalling responsibility of 
consigning his client forthwith to the gallows. Mr. Phiillpfl 
sought the advice of Baron Parke, who unhesitatingly told him 
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that, it hia client Inalated upon tils continuing in lilti delenae, it 
was bta duty to do bo, and to tise all fair arguments arising on 
tb« evidence. At u later period PhllUpa said: "1 bad no right 
to IbroH up my brief and turn traitor to the wretch — wretch 
tbougb lie was — who bad conflded In rae," 

This case is an eitreme one. but it is one not unllhely to occur 
at any time, and puts the conscience to a severe test. It is illoe- 
trative. however, of the doctrine now recognised. "Our view." 
remarks Seymour D. Thompson, "'Iberetore, Is that, however 
embarrassing it may be, it is tbo duty of the advocate, not- 
withstanding the manner in which his conscience may be handi- 
capped by the coafesslon, to go forward and do the best that he 
truthfully and honestly can for his client." 

When guilt Is concealed. Ibe most usual condition attending 
crime, the principle ordinarily advanced, and with cogency and 
force, in Justiflcation of the advocate's defending his client, is 
that which Inhibits him in a measure from prejudging the case, 
or assuming the functions of the Judge, rather than discharging 
those of bis own calling. The idea la best Illustrated by tbe 
answer given when an Irish prisoner was asked to plead guilty 
or not guilty. "Faith, and how can I tell until I've heard the 
evidence?" 

Arguments that convince one man, whether of questions of 
law or fact, may not convince another, and truth is more effect- 
ually subserved where there is a. full and fair Investigation. 
proce«ding from both sides of the controversy. Sydney Smith 
once preached a sermon, taking tor his subject. "The Lawyer 
that Tempted Christ," in which he used this language: "Justice 
is found experimentally to be the most effectually promoted 
by the opposite efforts of practiced and ingenious men present' 
Ing to the selection ot an impartial Judge the best arguments 
lor the establishment or explanation ol truth. It becomes then, 
under such an arrangement, the decided duty of an advocate to 
use all the arguments In his power to defend the case he has 
adopted, and to leave the effects of those arguments to tbe Judg- 
ment of others." 

Dr. Johnson, the Invincible moralist, gave his Idea o( the 
practice of advocacy in striking figure. "But what do you think 
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of supporting a cause which you hnow to be bad?" queried 
Boswell. Johnson replied: "Sir, you do not Icnow It to be good 
or bad till the Judge determines it. An argument which doea not 
convince yourself, may convince the judge to whom you urge it; 
and if It does convince him. why then, sir, you are wrong, and be 
iB right. It la hU buelnesa to Judge, and you are not to t>e con- 
fident In your own opftTTon that a cause Is bad, but to say all 
you can for your client, and then hear the Judge's opinion." 

These men were contemporaries of Bentham. The contrast 
of Ideas Is amaiing, and one can scarcely Imagine how it can 
be BO, where the high and excellent moral suscepti bill ties of all 
are unquestioned and undoubted. 

Baron Bramwell. who came a quarter of a century later, 
forcibly restated the principle, as follows: "A man's rights are 
to be determined by the court, and not by hia advocate or 
counsel. It la tor want of remembering this that foolish people 
object to lawyers, that they will advocate a caae against their 
own opinions. A client Is entitled to say to his counsel, "I want 
your advocacy, not your Judgment; I prefer that of the court." 
This is a practical lawyer's view, uttered after a Judicial Investi- 
gation of the subject, and "among practical lawyers," aays 
Rogers, "there is no dWerence of opinion." 

"Paint me as I am," was the command of Oliver Cromwell 
to Lely. "If you leave out the wart, the acars. or the wrlnklea. 
I will not pay you a shilling." Not so with a person charged 
with a criminal offense. His Injunction to his counsel la: 
■paint you my better nature. Leave the blemlahes of my char- 
acter, my ahortcomlngs, and those things of culpable concern, to 
the commonwealth, which employs the greatest artists of the 
profession, and the Judge and a Jury of my peers will de- 
termine, by looking upon this side and upon that, which Is 
truth." When the verdict is rendered, then is truth eatablished. 

On the occasion of a banquet given In honor of M. Berryer. 
the illuetrlous French advocate. L,ord Brougham compared him 
with Brsklne. and observed that both posseased the first great qual- 
ity of an advocate — "to reckon everything subordinate to the Inter- 
ests of his client." Upon the same occasion, Liord Chief Justice 
Cockburn. In response to the toast. "The Judges of England." 
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A BuppresBio verl 1b quite another tfaing. aa the detendant 

<s not obliged to put In more of his case than he deems necesaary 
to hia defense. The resort to tricks or deceptive expedients la, 
of all things, the most Inexcusable, and sometimes the regaling 
of a half truth, with plausible emphasis, will constitute the 
embodiment of a moat pernlciouB and Intolerable He. Therefore, 
It Is of the utmost moment that the advocate should deal fairly 
with Che final arbiter of Justice, that no wrong may be done, and 
that right and justice may prevail. 

Speaking of the advocate's treatment of the law, Mr. Rogers 
Bays: "Courts, therefore, are not to be misled nor inveigled Into 
wrong Judgments by the misplaced Ingenuity of advocates in 
order to gain victories for their clients In particular cases. If 
such forensic practices were to obtain generally, truth would be 
dishonored and Justice dethroned. Just as much as by the evil 
arts of suppression, distortion, mutilation and Invention, which 
are universally regarded as Indefensible In dealing with matters 
of fact," And again, speaking more especially of the advocate's 
use of facts: "There are. In all civilized communities, well- 
recognized rules of law, as well as of war, to which combatants 
are expected to conform; and all contests, whether in the fonim 
or in the field, must be honorably conducted. All Is not fair at 
law. any more than In war. The savage who shoots poisoned 
arrows, and the soldier who flres explosive bullets. Is. or ought to 
be. put under the ban of nations; and the advocate, who 
attempts to poison the minds of a judge or Jury with gross insin- 
uations or groundless imputations, deserves to be regarded 
eiiually as without the pale of honorable men." 

I have thus far spoken more especially of an advocate's 
duties In bearing the defense In criminal cases. But much, if 
not all. that has been said has a 
except that In the latter greater 1, 
He shall "maintain such a 
only as may appear to him 
application of the rule rests largely upon the principle that the 
advocate, in the discharge of his duties, should not an-ogate to 
himself the functions of a Judge. In many luRtances. the justice 
or injustice of the cause (iccomcc at once apparent upon the 



1 equal bearing In civil cases, 
latitude of choice is afforded, 
iults, proceedings or defenses 
d Just," In this, the practical 
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sugBestion of facta altendlng it. In such inatantea there can be 
no cavil touching the ailvocate's duty. 

An individual, who had been sued upon his plain promlasory 
note, went to an attorney of recognized standing and Integrity 
and said to him; "I want you to heat this case." The first 
question put lo him was: '"Do you owe the note?" and when the 
answer came in the afflrmollve, he quickly replied; "You had 
better pay It," and declined to have further to do with the case, 
which ail will concede was a perfectly proper course. But If the 
client had said. ■'But you do not understand all. The plalntltE 
owes nie upon a stated account quite as much as he claims;" or, 
"the statute of llmltatlona has run against the note;" or. "It was 
obtained by deceit or fraud.'' then it would have been Just as 
good ethics to have taken the defense In the latter instance as 
to have rejected It in the former. In such a case the advocate 
can at once determine touching his course. 

But, in a vast number of cases accompanied with Inconceiv- 
altle entanglements, the advocate is utterly unable to determine 
In advance the exact relative rights of his client as compared 
with those ot his antagonist, and can but say to him. In all 
good conscience. "Vou had better take the judgment of the 
court. It Is not my province to prejudge this case for you." 

It must be admitted, however, that the lawyer's acceptance 
ot cases In civil affairs Is largely a matter of his own choice in 
this country. He need not do so in any case, except it be the 
cause ot the defenseless and the oppressed. In which event his 
oath is binding not to reject from any consideration personal to 
himself, Hia responsibility for litigation In its Inception. Its pro- 
gress, and its results, must be, to some extent at least, commen- 
surate with his identlBcatlon with the cause, and the lawyer's 
responsibility is left where he chooses to put It. He may limit 
It by limiting his relations to those external services which are 
guardedly professional; or he may, on the other hand, enter so 
far Into the case as to become as answerable [or It as hia client 
—even more. He cannot make a case his own, and push it as 
if he were a party, and yet disclaim responsibility for it on the 
ground that his connection with it is wholly official. He must 
openly accept the consequences of whatever he does, and expect 




no shelter from aoy theory of the profeBBlonal relation which 
does not squarely recognize all the facta." 

But there la such a thing as the advocate controlling bis 
client In a measurable degree, and bringing: about e 
tlon and settlement In many cases which ought never to go upon 
the court calendar. It may be true, as Quintilian obHerved. "'A 
client ia undeserving of an advocate's assistance if he do not 
listen to hlB advice." Alfred Russell, of the Chicago bar. says: 
"Delay Is firstly caused by the choking up of our court calendars 
with causes which should never have been brought, and which 
never would have been brought, if, in strict fidelity to duty, the 
counsel had exhausted all means to reconciliation In the 
chamber, or were not himself a suitor In the name of his client." 

Unwarranted and inordinate delay is always inimical to the 
cause of justice, and not Infrequently encompasses its complete 
failure. When I speak of the failure of justice, I Include failure 
to bring the guilty to punishment, as well as the defeat ot right- 
ful demanda in civil controversies. The policy of prolonging 
a cause for the sheer purpose of outwinding the antagonist is 
wrong in principle. It is maintaining a proceeding both illegal 
and unjust. There should be an end to every litigation, and 
this should be as speedy as the regular and orderly administra- 
tion of Justice will permit. The advocate, as a member of the 
body politic, owes It to the public that he be not the Instrument 
of Inordinate delay, where the Interests of bis client cannot be 
legitimately subserved, and he oversteps the bounds ot duty 
when he thus blocks the progress ot Justice. 

It seems to be a rule everywhere conceded, applicable as 
well In criminal as in civil cases, whether the prosecution or the 
defense, that the advocate should not state his own private or 
Individual opinion or belief In the justice of his client's cause. At 
the trial of Thomas Paine, for libels contained in "The Rights of 
Man," Sir Archibald Macdonald^ in opening the case to the jury, 
made haste to contradict in extravagant terms the alleged rumor 
that his duty as a public prosecutor did not accord with his 
private judgment, and referred to Paine as "this enormous 
oftender, as I consider blm." Mr. Brsktne resented the tactics of 
the attorney-general, and Justly complained that he had thought 
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at "to &dd the Just weight of hU private character to hU public 
duty." He then treated eloqiieatiy oF the impersoaallty which 
should attach to Che advocate. 

And again, Id hia opeolng tor the detenee In the trial of the 
Rugeley poisoner. Serjeant Shee observed; "I commence his 
defense — I say it in all Blneerlty^wUh an entire conviction of 
hia iDuocence." The attorney-general. Sir Alexander Cockbiirn. 
took exception to the language, and. In the course of a scailiiiiK 
rebuke, rigorously protesting against the practice, said of 
counsel tor the defense that he "had better have abstained from 
making any observations which involved the assurance of ttis 
own convictions." 

The advocate's personal opinion ia wholly Irrelevant to 
every issue of his client's case, and Is otCea a stiggestlvc. as well 
as persuasive, argument to the Jury to violate the oath they 
have taken to determine the cause according to the evidence. 
And. were he permitted to give hts ImpresBlon, the Interests of 
the client would frequently sutler; as, where the advocate could 
not honestly and conscientiously thus express his conviction, the 
Jury's Irresistible inference would be that the opinion was, In 
fact, adverse, though unexpressed. The rule, therefore. Is gen- 
eral in its application, and the legilimate outgrowth of thai 
other primordial rule that the attorney shall employ such means 
only as are consistent with truth. As promotive ot truth. It Is 
said to be clearly the duty ot counsel, where only one aide 
appears, whether in civil or criminal cases, to act as the 
assistant of the court— as a mlulater of jnstlce^n like manner 
as counsel for the prosecution in criminal cases Is required to 
do, under the rule formerly noted. 

Without adverting further to specific rules, as time will not 
permit, it may be truthfully aald that all the rules of legal ethics 
which have grown up and become established are promotive of 
Justice and truth. Some people may say that they are not ho 
rigorous and binding upon the conscience as they would make 
them. But humanity's long experience has demonstrated their 
wisdom, practical application and operation In legal affairs. 

So long as disputes shall arise, so long as people will not 
settle their differences amicably, and resort must be had to 
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tiibunaU of Justice, just to that extent will It be necessary to 
employ perBons skilled in the law and the art Of trying cases to 
present them for adjudication. It Is too near an approach to 
absolute Utopianlam to expect that the client or tils attorney ie 
called upon to assist his antagonist, as well as to make out his own 
case. When we approach to that degree ot perfection In Iti'gal 
affairs, and the consciences of men so rebuke them that they will 
deal with absolute fairness among themselves, then will the 
legal profession cease to have Its votaries, and they a clientage. 
and courts of Justice will sit, If at all. In a perfunctory way to 
record the agreements of men, and not to adjudicate touching 
tbetr disputes. 

We need only pause, therefore, and consider the practical 
demands of Justice, to be convinced that it Is not absolute truth 
we may hope to substantiate, but such as is established, after 
fair trial, by legal evidence, produced under a system which has 
received, not only the sanction of the past generations, but ihe 
approval of the most enlightened and humane of the present 
This is as near absolute truth as human wisdom has been able 

"At last," says Joseph B. Warner, in his address before the 
American Bar Association, "the moralities of the practice of the 
law must rest on the Individual lawyer, and perhaps little more 
can be said by way of particular rules for professional conduct 
than that the lawyer is under all the obligation which the 
highest standard, rightly understood, imposes on any man. 
From these be neither gets, nor claims, an exemption by reason 
of any convention which would permit falsehood, nor by reaaon 
of working within a system which, to some extent, settles con- 
duct by general rules of law, without regard to the moral aspect 
of particular cases." 



Anglo-Aaxon Justice. 



By far the most Important racial movement of the last tour 
centuries has been Anglo-Sason expaasloD. Four hundred years 
ago the Anglo-Saxon race was conQned to the British Isles, and 
Great Britain was outranked In political Importance by Spain. 
France, Poland and Turkey, Today this race dominates one- 
third of the earth's surface, and is omnipotent on all seas. In 
Its expansion the Anglo-Saxon race has demonstrated its superi- 
ority Id war and in peace, in all the varied employments ol the 
production and distribution of wealth. This superiority arises 
from no one cause. It Is due in part to the geographical isolation 
for BO many centuries of the Anglo-Saxon race, in part to the 
fierce, untamed, warlike blood which It has inherited from re- 
mote ancestors, in part to the virility ot the race. In part to the 
natural resources ot the British Isles, and their healthful, tem- 
perate climate. But one of the elements of the Anglo-Saxon's 
superiority, one of the causes of his world-wide dominion, of bis 
success as a money-maker. Is his genius for administering 
justice. Wherever the Anglo-Saxon has gone he has taken with 
him his common law court, where justice 1b judiciously admin- 
istered. He has held up the hands ot the just judge by his 
intense conviction of the value of personal liberty, personal 
security and private property, of the right of the litigant to be 
heard before the determination of his cause, of the writ of 
habeas corpus, of the compulsory process tor the summoning of 
witnesses, of the right ot appeal, ot tree speech and free thought. 
So universal are these convictions with Anglo-Saxons that they 
have given to every Anglo-Saxon country courts of a blgh char- 
acter, a procedure eminently adapted to the ascertainment ot 
truth and the enforcemfnt of law, and a public opinion back of 
court and law. always Insisting on fair play. 

A few months ago the conscience of the civilized world was 
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Bhocked by a trial which took place In France. Certain officers 
of the general Etaff of the French army had been selling official 
information to Germany. The scandal became known; 
neccesBsry that something be done about It. What did the 
authorities do? Did they institute a thorough investigation. 
resolved to mete out justice without fear or favor? Did they 
hasten to dismiss these recreant officers from the service, and 
substitute patriotism for treason In these high places? Not 
they. Such a course would have discredited the army and 
stained the national honor. One Esterhazy forged a bordereau 
and forwarded it to Germany, and a general agreement was en- 
tered into to make a scapegoat of an innocent man ol a hated 
race. Dreyfus was accused and convicted of treason; he vras 
degraded and exiled. But the truth was hard to hide. Zola 
ferreted out the facta and French justice sentenced him to a 
year's imprisonment. Finally Eaterhazy confessed his author- 
ship of the bordereau, and made known the conspiracy. A new 
trial was ordered. After five years' Imprisonment Dreyfus was 
brought back to France, and the world rejoiced that his wrongs 
would be righted, but It was not so. The venue was fixed in 
Brittany, where anti-Semitic prejudice was so intense that Mme. 
Dreyfus and the prisoner's counsel could scarce secure accom- 
modations at the time -of the trial. A partisan military court 
was constituted for the purpose, not of trying the case, but of 
convicting the prisoner. The shamelesa prejudice of the court 
was manifest at every stage of the proceedings. The defendant 
was denied the right to summon witnesses who could give the 
only possible affirmative evidence of his innocence, other than 
his own statement. The witnesses for the prosecution argued, 
but did not testify. A cowardly murderous assault was made on 
the senior counsel for the defense under circumstances which 
pointed to the prosecuting generals as authors of the crime. In 
any Anglo-Saxon country this outrage would have aroused sym- 
pathy for the prisoner and hostility to the prosecution. In 
France It was spoken of as a serious handicap to the defense. 
The villain who had committed the assault was. of course, not 
apprehended. The prosecution's evidence. If indeed there was 
any. was so meagre and vague that no Anglo-Saxon court would 




have aubmlUed It to a jury. The prisoner was nevertbelesa 

Dvlcted. The press dispatches advised us that after the 
decision the French public opinion was calm. In the main It 
approved the conviction; many who knew Dreyfus was innocent 
palliated the crime with the Htatemeot that he was only a Jew. 
Thank God for Anglo-Saion justice! Thank God that wherever 
the Englieh lion and the American eagle hold sway i 
so hated, and no religion so proscribed aa that its adherents ai 

n-banded justice from the Anglo-: 
judge. 

Can JDU conceive of a calm public opinion In our country 
In the face of such an outrage? Injustice less flagrant than 
this brought about the American revolution. We are assured 
that France was amazed at the outraged public opinion of 
England and America over the Dreyfus conviction. In this 
amazement we have an indication that the Dreyfus t 
xceptlonal only in the publicity it attained, and not in Che 
infamy of its procedure or the injustice of its determination. 
1 do not mean by this statement that French justice is ordi- 
narily administered by a military tribunal, but I do i 
French criminal procedure Is better adapted to persecute than 
to try, and that the French character is lacking in love of fair 
play which Is the surest safeguard against Injustice, French 
criminal law presumes that the accused is guilty until he can 
prove himself innocent. Immediately upon the apprehension 
of a defendant accused of crime he Is subjected toarigld examina- 
tion, which is taken down in writing, and which the defendant 
is required to sign. All admissions that he may make on such 
eiamlnatlon, though they be wrung from him In duress or 
hope of reward, are used against him on his trial, and his 
silence under the accusation may be sufficient to insure his 
conviction, Mr. Dooley recogniies a distinction between French 
mtl American justice when he says: "We Anglo-Saxons air 
the salt av th' alrth, and don't ye f'rgit, boys. We convict no 
innocint mln. and very few guilty wans." 

The realm of the Anglo-Saxon is pre-eminently the domain 
of the incorruptible judge. Occasionally we have Judges who 
neglect their work, judges the bent of whose minds makes it 
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dlfflcult for them to Uke an Impartial view of certain clasaea of 
qDestkma. Jodse* who decide caaea in accord wltb tbelr fancied 
notknu of equity, and In Tiolatlon ot the law. All this ia much 
to be deprecated. It Interferea with bnalneas. by maklos It 
difllcDit to adTlae bnslness men of their rights. It resnlta In 
many miacarriages ot Jnatlce: but such mlatakea will continue 
Dutll bamaii nature becomes Infallible. There ia, however, a 
vast difference, morally and conaequentlally, between snch mis- 
takes and the couaclooa determination to render a given deeiaion 
regardlesa of law. evidence or natural Justice. Substantially 
all Anglo-Saxon Judges bring to the consideration of their cases 
am earnest detennlnntion to decide them aright Nowhere else 
la the power of the Judiciary so great, and nowhere else ie it 
exercised with such deference to precedent and the salutary 
rules of law. Our best law is the unwritten law, that which Is 
to be gleaned from the decisions of wise and upright Jurists. 
Back of the Just Judge presides an omnipotent public opinion, 
Jealous above all things of Judicial integrity. In many commu' 
nlties political standards are not high; many bodies politic put 
up with flagrant abusea. But out of our cesspools of political 
iniquity nominated by corrupt political machines, come Judges 
learned in the law. eminent in the profession, pure. Just and 
capable in the discharge of their important duties. With all 
our differences In religion, environments and political aHllla' 
tlon, we have no community ao degraded as to long tolerate the 
corrupt, bribe-taking Judge. 

Intelligent public opinion regards public confidence In 
courts of law as essential to the public welfare, and the In- 
fluence of our best cltlEcna la always exeried to strengthen 
that confidence. We look with scorn on the man who will 
lightly assBll the integrity of the bench. 

It iB announced In the press dispatches that the president 
IB about to make an Improper judicial appointment. Lawyers 
and Judges, who have nothing to gain, and everything to lose 
by making known their views, do everything in tbelr power to 
convince the president and senate of the unfitness ol the 
candidate. But when political considerations have triumphed 
over intelligent disinterested opposition, and the candidate has 
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become the Judge, the lawyer Instinct slIenceH the voice of 
dlBcoDtent. and even partisan rancor refuBea to proclaim the 
executive mistake, lest the ludlctal ermine be smirched In the 
mire Of popular distrust. 

The Just Judge, the court where Justice Is judicially ad- 
ministered, the public sentiment which stands behind Judge 
and court, these are the bulwarks of Anglo-Saxon freedom, the 
protection of minorities, the refuge of the weak from the 
tioDB of the stroDg. These are the foundations of Anglo-Saxon 
greatness. They make British and American territory the abode 
of free speech and free thought, of security for personal and 
property rights. They give us our courageous. Independent, pow- 
erful press. Anglo-Saxon Justice attracts capital. encourageE 
enterprise, evolves ambitious, self-reliant 

The civil law magnifies the government, the 
tlie Individual. The civil law admits of strong government. 
Under Its maxims and principles, and under the genius of the 
races which It governs, the powers of government are unlimited. 
They may be exercised by an absolute monarchy, a limited 
archy or a republic, but there Is nothing either in the maxims 
of the civil law or In the genius of the Latin races which says 
to a government: "Thus far shalt thou go and no further; this 
Is the realm of the Individual, which thou sbalt not Invade." 
For an example 1 neeed only call attention to the tact that the 
right of the sovereign to dictate and determine the religion of 
bis subjects has, in the main, been recognized by the Latin 
races, but by the Anglo-Saxons, never. In Henry the II.'s 
quarrel with Thomas A. Becket, the independence of the king's 
subjects was such, that so far from their acceptance of their 
religlDn from their king, their loyalty was first to the Pope, and 
second to the king, and this conviction on the part of his sub- 
jects wellnigh lost Henry II. his crown as the result of this 
quarrel. The attempt of Mary Stuart in Scotland, and "Bloody" 
Mary In England, to crush out the reformation at a later date 
only fanned It into new flames. 

The genius of the laws of Germany and Russia is congenial 
to socialism. The individual Is a mere unit. The development 
of self-reliance in him is Bome(hing IhaC the govi 
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thinks of, hence the whole drift of events in Germany 
Russia Is In the direction of socialism. Witness the heavy t 
lion which Germany aubmita to in order that the governmant 
^ pension working men. Witness the great Industrial monop' 
olles which prevail In Ruaeia. siich. for example, as the govern- 
ment control of the output and sale of petroleum. 

Under Anglo-Saxon law, however, the individual is the prin- 
cipal thing, and government exists for bis welfare. America 
was colonized by private enterprise, and Americana have fought 
their way from the Atlantic to the Pacific by individual exer- 
tion, the government In each case lagging behind the pack train 
and the canvasa-covered wagon of the emigrant. The Middle 
West was not formally made a part of the United States until 
Sevier, Robertson and George Rogers Clark had led a consider- 
able American population into the country. Louisiana was an- 
nexed after Daniel Boone had led a colony of pioneers acrMS 
the Mtaslsslppi, and our western pioneer population demanded 
an outlet by water to the Gulf. American domain in the PaclOc 
Northwest was won by the stalwart settler with his rifle and 
axe, while Daniel Webster doubted the wisdom of the acquisi- 
tion, and the government at Washington was devoting its atten- 
tion to matters of comparatively trivial importance. 

Compare with this system ot colonization that by which 
RuESsia has colonized Siberia. Criminals have been exiled. 
families have been drafted from different parts of the Russian 
Empire to move into Siberia and live there, and in the difference 
between America and Siberia you have a graphic illustration of 
the relative merits of these systems of colonization. The em- 
pire of India was won to the British crown by a private cor- 
poration, and Its resources have rieen developed and Its trade 
opawded by the work ot individuala, not by the government. 
Compare the evolution of India in our own century with the 
Spanish system of colonization, and you have another illustration 
of the truth which 1 am striving to make plain. For nothing In 
Anglo-Saxon character or Anglo-Saxon law should we be so 
Braleful as tor this genius of the race, and this underlying prin- 
ciple of the law which makes the Individual supreme, and the 
government an instrument for working out his welfare. 
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Tbe Anglo^axon's deference to precedent, hla recognition 
of tbe Talidlty of the nnwrttten law, the freedom of hie Judiciary 
from executive and legislative control, these make the Anglo- 
Saxon Judiciary a constructive force to an extent not known in 
other countries. Their construction of statutes and constitu- 
tions, their evolution of a common law, do much to shape 
national destinies, mold national character and promote busi- 
ness stability. The law wblcb is thus evolved Is far wiser than 
that promulgated by any legislature. 

History has too much emphasized the part played by the 
warrior In national evolution. Constructive forces operate most 
powerfully not In war times, but In the quiet years of peace. 
The swords of Oliver Cromwell and William of Orange were 
doubtless factors In the evolution of tbe British constitution. 
But these soldiers were able to do their work, and had a work 
to do, because the British people had enjoyed personal liberty 
for centuries, because they possessed on bench and at bar such 
champions of popular rights as Hampden and Pym. When a 
true and complete history of the British Empire shall be written 
It will recoguUe her llberty-Iovlng bench and bar as the great 
constructive genius of tbe race. It will rank Coke and Nottlng' 
ham, Eldon and Mansfield, and the other great British Jurists on 
a plane as high as that of Drake and 'Problsher and Nelson; for 
to build an enduring constitution for a free people Is a work 
more dllDcult and more useful than to win a naval or military 
victory. 

When tbe decades have rolled by and the future hlHtorlan 
writes the Btory of the building of tbe American commonwealth, 
he will place on a plnnacte of high glory that early Supreme 
Court presided over by John Jay and John Marshall, sjid 
adorned by the wisdom of Jamea WiUon. Bushrod Washington 
and Joseph Story. It was their far-sighted patriotism, their 
constructive genius, which in large measure determined that 
the American people should be not a destructible confederacy 
of discordant states, but one great free country, witb a, national 
life and a national glory. 

During tbe last Qfty years that court has not been so wise, 
BO able or so far-sighted, but we can stilt say that the Supreme 
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Court has always been the purest branch of the federal govem- 
ment. Its Justices bare always been courageous In facing adverse 
public opinion; They have placed a liberal construction on the 
bill of rights In the constitution, and their decisions have, there- 
fore, proved the bulwark of personal liberty against legislative 
Infraction. 



PntUtat't Address. 



Delivered Before the Oregon Bar Association by the Hon, W. W. 
Cotton, Retiring President. 



At the last session of the legislature of this state there was 
adopted an act entitled "An act relating to negotiable Instru- 
ments, being an act establishing a law uniform with the laws of 
other states upon that subject." 

Some of the individual members of the association gave the 
act tbelr cordial support, and were iDstrutnental In procuring its 
passage. But tbe proceedings of this association would Indicate 
that tbe attention of the association was not directed to the act 
or to tbe efforts now being made to promote uniformity of 
legislation throughout the United States. The history of this 
act and of the organization urging its adoption is familiar to 
many members of the association, and nothing new can posslhly 
be said upon the subject of the necessity of certainty in the law. 
The fact that this association, as a body, has not recognized the 
efforts now being made to enact uniform legialatioD throughout 
the United States Is deemed a sufflclent excuse for addressing 
the association on tbe general subject. 

Every definition of tbe law contemplates that the law shall 
be ol>eyed by every person subject thereto. As the law Is no 
respecter of persons, it follows from the very nature of law 
itself that Ignorance cannot be regarded as an excuse for non- 
compliance with the law. If such an excuse could be given then 
the law could be enforced only against those who knew its prln 
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ciples, and who were IraDk enough to confess their knowledge. 
The courts, therefore, have adopted the presumption, actually 
known to be untrue in fact, that every person subject to the law 
knows what the law Is. 

All men recognize the practical Impossibility of knowledge of 
1 the part of the people generally, and It has been the 
t aim of jurists to adopt some plan which would render 
the law more certain, more public and more conveniently 
tained. 

The authority of Judicial precedent is the foundation of our 
system of law. The precedent may be regarded as constituting 
the law. or It may be regarded only as being authoritative evidence 
of what the law is. in either event, it must be preserved In order 
that It may be thereafter followed where applicable. Reports of 
cases are, therefore, necessary In order that the law may be 
known; but owing to Che great number of cases that are being de- 
cided and reported, it would seem that the very attempt to spread 
a knowledge of the law by the publication of reports has pro- 
duced Buch a multiplicity of books as to practically place it be- 
yond the power of laymen to acquire such knowledge. Indeed, it 
may be safely said that only the most studious of the bar pretend 
to read all of the current reports, as they are from time to time 
published; and that the average practitioner confines his reading 
to cases to which his attention Is directed by the work which he 
is required to perform (or his clients. 

The general condition of the law In each of the states of this 
country may be summed up in the words of Cockburn, lord chief 
Justice of England, used in stating the condition of the law In 
that country: "The truth is that the unwritten law in the re- 
ported and decided cases, and in the innumerable treatises which 
spring up like grass under our feet, has become at last a 
chaotic mass, a labyrinth in which no man can Snd his way. 
unless he has got a lawyer to go along with him and support 
him. Now that is a condition of things which I think IB not cred- 
itable to us, as a great nation. You have brought Justice to 
every man's door; you must bring a knowledge of the law, at all 
events of its elementary principles, and so far as you can a 
knowledge of Its principles, to every man." 
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In tbls country there ie another difflculty to be coneidered; 
There are at present forty-four state courts of laat resort. Eiach 
of these courts conaldera Itself independent, and not bound In 
any way whatsoever by the declaione ot courts of other states, 
and eacb Is undertaking to apply the principles of the common law 
to the questions presented before It, On nearly every actively liti- 
gated subject, there is a great conflict ot opinion among the 
courts; and it may, therefore, trutbtuUy be said that there are at 
least as many systems of common law prevailing in the United 
States as there are states. 

The merchant or banker is not bound by state lines. A nego- 
tiable draft is frequently made in one state, endorsed in another 
and acceped in a third. The banker or merchant handling such 
paper is presumed to know not simply the law of his own state, 
but is also presumed to know by the law of what state each ot the 
several contracts constituting such a transaction is governed, 
and what the law of each of the states Is. As a matter ot fact 
few members of the bar have such knowledge. Most ot us 
simply know where to look for It; and, notwithstanding our 
search, frequently tall to And it. 

In addition, there are In each state federal courts exercising 
concurrent Jurisdiction over the same class of common law ques- 
tions. The Supreme Court ot the United States bas always fol- 
lowed the rule that in all matters of general law, while leaning 
toward an agreement with the views of the state courts, the fed- 
eral court was entitled to exercise an independent judgment. As 
a result ot this principle, the decisions ot the federal courts upon 
many questions are necessarily In conflict with the decisions of 
the state courts exercising concurrent jurisdiction within the 
same territorial limits. As a result we have in the United States 
at the present time, forty-four more or less conflicting common 
law systems, and in each state two common laws — one applied by 
the state courts and one applied by the federal courts. In this 
condition of the practical administration of the law, the rights of 
persons and property in this country can truly be said to de- 
pend, not upon the facts shown by the evidence, but upon the 
court house in which the action is tried. Under the present con- 
flicting decisions adopted by the state and federal courts in the 




exercise of concurrent jurisdiction the more fixed t 
respectively become in following two conQictlcg lines ot decisions, 
the greater becomes the uncertainty of the party entering Into 
what his rights and liabilities will be in case 
of litigation. He la sure that one of two conflicting viewa may 
be applied to the contract, but be Ie uncertain which of the two 
will actually be applied on the day ot trial. This may be shown 
by an Illustration: In 1822 It was held In New York that the 
holder of a negotiable hill or note, who took the same as collat- 
eral security, though without notice, was not such a holder (or 
value as to stand free from equities between the maker and the 
payee. (Coddington vs. Bay, 20 Johns.. 637.) The question In- 
volved came before the Supreme Court of the United States In 
3812, In Swift vs. Tyson, 16 Peters. 1. and although the note was 
treated as a New York contract the Supreme Court expressly re- 
fused to follow the decision of the New York court in Codding- 
ton vs. Bay, and held that such a person was a holder for value. 
The principle established by the Supreme Court of the United 
States In Swift vs. Tyson has ever since been applied by 
federal courts. This conflict between the slate and federal ci 
exercising concurrent jurisdiction in the commercial ( 
this country stands In striking contrast to the following language 
used by Justice Story In the very case in which the conflict first 
"The law respecting negotiable instruments may be 
truly declared, in the language of Cicero, adopted by Lord Mans- 
field In Luke vs. Lyde, 2 Burr. R.. S82, 8ST, to be In a great meas- 
ure not the law of a single country only, but of the commercial 
world; 'Non erit alia lex Romee, alia Athenla. alia nunc alia 
postbac, sed et apud omnes gentes. et oranl tempore, una 

The practical adminlBtration Of the law consists in applying 
the national standard or Ideal ot justice to human affairs. The 
existence of two standards of justice in the same common country 
Is an absurdity, and the existence ot two standards ot justice In 
B territorial jurisdiction is an evil. The necessity of cer- 
tainty and uniformity in the principles of commercial law has 
furnished to the advocates of codification their greatest argument. 
It la ot no particular importance, bo far as the future is con- 
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cemed which one of two conflicting Unee of authority Is adopted 
throughout the United States, but it is of great importance that 
when a contract ie entered Into the parties to the contract m^ 
know or be advised as to the extent of their rights and liabili- 
ties under the contract. Before the law can be generally known it 
must be rendered more accesBlbie, by reducing its bulk. Codiflca- 
tion has been the remedy most frequently suggested to correct, 

"The lawless science of our law, 
The codelees myriad of precedent; 

That wilderness of single instances 
Through which a few, by wit or fortune led, 

Ha; beat a pathway out to wealth or tame." 
If the law was codified In each of the states, the present want 
of harmony existing would not be removed. Such a result could 
only be accomplished by enacting uniform legislation in each of 
the several states. Recognizing this, the American Bar Associa- 
tion some years ago advocated the formation of commissions for 
the promotion of uniformity of legislation In the United States. 
In 189S, thirty-two states and one territory had by legislation ap- 
pointed commissioners with authority to confer with the commis- 
sioners of other states, and to recommend forms of bills or meas- 
ures to bring about uniformity of law upon subjects where such 
uniformity seemed practical or desirable. Nine conferences 
have now been held by the state commissioners from time to 
time appointed. Two of these were held In 1892, and the others 
have been held in each of the following years. At the national 
conference of these commissioners, held In Detroit in 1S96, a res- 
olution was passed requesting the committee on commercial law 
to procure as soon as practical a draft of a bill relating to com- 
mercial paper. The committee on commercial paper met and 
appointed a sub-committee of three to carry out the instructions 
contained in the resolution. The services of Mr. John J. Craw- 
fotd, of the New York bar, who had made a specialty of commer- 
cial paper, were secured to draft the proposed bill, and when 
completed the draft was submitted to the sub-committee, who 
printed It and sent copies to each member of the conference, and 
also to many prominent lawyers and law professors, and to 
several EngllBh Judges and lawyers, with an Invitation for sug- 
gestions or criticism. The draft was submitted to the conference 







which met In 1E96. and the commlBsloners who were in attend- 
ance, representing fourteen dlOerent states, went over it section by 
section, and made eome amendments therein. The draft as thus 
amended was adopted by the conference, and in such form it has 
been submitted to the legislatures of many statea, and is the act 
adopted by the legislature of Oregon In 1S99. In Its essential fea- 
tures, the act follows the "Bills of Exchange Act." which has been 
in Force in England since August IS, lgS2, and which has since 
been adopted by many of the Bnglisli colonies. The English act 
has, therefore, stood the test of seventeen years' practical ex- 
perience. In an address delivered before the American Bar Asso- 
ciation, Lyman D. Brewster, a member of the sub- 
the conference appointed to draft the American act, said: 

"Perhaps no better testimony could be offered as to the need 
of aiLch a code in this country, and the utility of its English ori- 
ginal, than that given by the author of the latest extensive treatise 
on commercial paper, published by Mr. Randolph, of New Jersey, 
in ISSS. Hts work consists of three large volumes, containing 
two thousand, nine hundred and elgbty-two pages, citing, of 
course, many thousands of cases. This candid author, in Ills 
Tireface, after speaking of the great work of Mr. Chalmers, in 
drafting the English act of 1SS2, and stating what good service 
an American lawyer would render to his brethren of the Ameri- 
can bar (and he might have added to the American people), 
who did a like service here, aays: '"In the meantime, while 
our over-worked profession waits for a brief and precise state- 
ment of simple and almost universal law — while Cicero and the 
later prophets fail, and It Is still 'alia lex Romie. alia Athenla,' 
and while American legislatures give <is a yearly supplement 
of a dozen laws, and our courts add five hundred varying 
decisions on the old and finished subject of commercial paper. 
a new compilation may be welcomed as a service to the bar." 

This act has now been adopted by a number of the 
Including, among others. New York. The practical effect ol thU 
act la to produce uniformity in the law in all of the states which 
have adopted it, and also to remove any poasibiiity of conflict 
between the state and federal courts exercising concurrent Juris- 
diction in such states. While the Supreme Court of the United 
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states baa always reserved to Itself the rlgbt to determine ac- 
cording to Its ovo vtew any question of general commercial law, 
It has, nevertheleHs, always adopted the rule that where the 
subject under consideration was regulated by any state statute, 
the state statute and the decision of the hishest court of the 
state, construing that statute, were binding upon the federal 
court. It therefore follows that the adoption of this act by the 
legislature of the state of Oregon has removed any conflict upon 
the subject of negotiable paper previously existing between the 
state and federal courts eierclslng jurisdiction in Oregon. 
It has also made the law of Oregon upon the subject of nego- 
tiable paper uniform with that of England, and of every other 
state which has adopted the act. 

The practical effect of the act In producing uniformity may 
be shown by a few Illustrations: A person places his name on 
the back of a negotiable, promissory note, before delivery to 
the payee. In the courts of the United States such person fs 
presumed to be a Joint maker, and liable as such to the payee 
(Good V. Martin, 95 U. S., 95). In New York and Oregon such a 
person Is presumed to be a second endorser, and le not liable 
upon the note to the payee, who Is presumed to be the first en- 
dorser. (Colte V. Richmond, 59 N. Y.. 79; Coggswell v. Hayden, 
5 Or.. 22). Under the decisions of each ot the courts referred to, 
the paper Itself furnished only prima facie evidence of the In- 
tention of the endorser, and It was competent to rebut the pre- 
sumption by parol proof of what the Intention actually was. 
Section 64 of the act under consideration absolutely fixes the 
liability ot a person so signing, and prevents the Introduction of 
parol evidence. Section 25 of the act declares, in effect, that 
the transfer of a negotiable note, merely as collateral security 
for pre-existing debt, constitutes such a negotiation of the paper 
as to exclude defenses available between anterior parties. It, 
therefore, abolishes the rule established by the New York case 
of Coddlngton v. Bay, and removes the conflict existing tor 
fltty-seven years between that case and Swift v. Tyson, decided 
by the Supreme Court of the United States. 

Whatever may be one's views upon the subject of codification 
generally, It must be conceded that the negotiable instruments 




act has rendered the law upon that subject acPeaaible. certain and 
uniform. A buslnesB man can, by the reading ol ite one hundred 
and ninety-three sections, obtain a much better knowledge of 
the law than he could by a careful study of tbe three volumes of 
■'Randolph on Negotiable Instruments." In the act there are no 
conflicting rules to confuse or mislead him. When he makes 
his contract he knows that it will be governed by the same law, 
whether action be brought upon It In the state or federal c 
It Is also of equal advantage to the lawyer. Upon many ques- 
tions. In regard to which there are conflicting decisions in other 
states, our Supreme Court bas not yet expressed an opinion. 
The act has undertaken to state tbe law upon these questions. 
Before the passage of the law the lawyer could only guess which 
ol two, or possibly more, conflicting views the Suprenae Court of 
this state would adopt when tbe question was actually pre- 
sented. 

In order that tbe uniformity established by the act c 
continue, this association should take upon itself the duty of 
seeing that tbe legislature does not make any amendment to the 
act not recommended by the commissioners who first proposed 
a obliged to apply tbe act In tbeir daily business will 
be informed that the act is enforced in Oregon, 
sarily act upon the presumption that no change has been made 
in the law. Any independent tinkering on the part of the legis- 
lature will only cause tbe act to be a snare to the ii 

The national conference of commissioners has also drafted 
mmended tbe passage of uniform laws for the execution 
and acknowledgment of written instruments. The sealing of 
deeds, the execution of wills, the probate of wills, the transfer 
of stock and the establishment of a uniform standard of weights 
and measures, it would seem desirable that this association, 
through some proper committee, should put itself in communioa- 
tlon with the conference, for tbe purpose of promoting its 
object. No serious objection can be made to such action, and 
the general objects of the conference are worthy, and should 
receive tbe support of the bar throughout the country. 
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